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DECISION


Mary Luscombe is subject to discipline because she suspended an infant cardiac monitor in violation of a hospital’s protocol; failed to turn in client records to her employer until months after the date of service; failed to turn in accurate client records; logged in nurse visits that were missed visits and/or documented as missed visits months later; and forged client signatures on client records.
Procedure


On May 14, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Luscombe.  On June 17, 2008, we served Luscombe with a copy of the complaint and our notice of complaint/notice of hearing.  On February 25, 2009, the Board filed a motion to file an amended complaint.  By order dated February 26, 2009, we granted the motion and deemed the amended complaint filed on February 25, 2009.  Luscombe filed an answer to the amended complaint on March 6, 2009.  On September 8, 2009, November 12, 2009, and January 19, 2010, 
we held a hearing on the complaint.  Assistant Attorney General Margaret K. Landwehr represented the Board.  Nicole L. Sublett, with Newman, Comley & Ruth, P.C., represented Luscombe.  The matter became ready for our decision on June 14, 2010, the date the last brief was filed.


Commissioner Karen A. Winn, having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. Luscombe is licensed by the Board as a registered professional nurse (“RN”).  Luscombe’s Missouri license is, and was at all relevant times, current and active.
Count I – Neonatal Intensive Care Unit

2. Luscombe was employed as an RN in the Neonatal Intensive Care Unit (“NICU”) at Columbia Regional Hospital (“the hospital”) in Columbia, Missouri.  She began her employment in 2004 and continued to work in the NICU until her termination on June 10, 2005.
3. The NICU cares for babies who:  (a) are premature, (b) have an infection, (c) are born with birth defects, and (d) become sick after they are born.
4. All infants admitted to the NICU are monitored for bradycardia
 and apnea
 through continuous cardiac monitoring.  They all wear a cardiac monitor unless they are rooming in with their parents and wearing a home apnea monitor, or are ready for discharge.
5. On October 24, 2004, Barb Brucks, RN, manager of the NICU at the hospital, held an employee conference with Luscombe to address Luscombe’s job performance.  Reasons for 
the conference are listed on the Employee Conference Form (“the form”) as:  tasks not completed; charting incomplete; and failure to prioritize patient needs appropriately.
6. Luscombe commented that she felt she needed to work with some of the equipment that she was not familiar with and that reviewing protocol would “firm up expectations.”
 
7. Following the employee conference, an Action Plan for Improvement was completed on the form by Luscombe and Brucks, which states that Luscombe would:  (a) review all protocols to determine what needs to be done at what time; (b) be aware of resources when help is needed; (c) continue to work on organizational skills; and (d) continue to work on prioritizing.
8. The form is signed by Brucks and Luscombe.  The form contains the following language above the signature lines:  “I understand that my failure to improve my performance as set forth above will result in further corrective action, up to and including the termination of my employment.  I acknowledge receipt of a copy of this record.”

9. On October 25, 2004, Brucks sent Luscombe a letter that confirmed their discussion from the day before, offered the assistance of the charge nurse to help increase her knowledge and comfort levels with the equipment, and offered her assistance.  Brucks also noted that it was the first step in the disciplinary process.
10. On November 18, 2004, Brucks met informally with Luscombe to discuss Luscombe’s performance since the October 24, 2004, meeting.
11. At the November 18 meeting, Brucks discussed an incident in which Luscombe gave an antibiotic late and incorrectly to a patient, and an incident in which Luscombe refused to take a new patient admission.  Brucks advised Luscombe to utilize resources and ask questions if 
unsure of anything, improve communication with the charge nurse, and ask for assistance if needed to perform job duties correctly.

12. In 2005, the hospital had a written protocol regarding the use of cardiac monitors, stating:  “All infants admitted to the NICU are monitored for bradycardia/apnea through continuous cardiac monitoring. . .  Suspend alarms (temporary - 3 minutes) only if infant stable or for breastfeeding/bath, etc. . .  Discontinue use of this protocol when infant is transferred out of the unit, is discharged or when rooming-in with parent(s) prior to discharge.”

13. The alarm can also be temporarily suspended for three minutes if the nurse is at the bedside watching the baby.  When the alarm is suspended, it prevents all the alarms from making an audible noise for three minutes.  The nurse can still see what is going on by looking at the monitor.  When the alarm is suspended, the nurse should not step away from the bedside or turn her back on the infant.
14. On May 29, 2005, Luscombe was working in the NICU with another NICU staff nurse, Christine Koestner, who worked part time.  They shared a pod where there were six infants in cribs, and they were each assigned to three.
15. Nurses in the NICU sometimes care for another nurse’s babies during lunch breaks or when a nurse is occupied with another baby.

16. The alarm on the cardiac monitor of one of the infants assigned to Koestner went off several times.  On more than one occasion, Luscombe suspended the alarm on the cardiac monitor, turned the monitor so she could see it, and walked away so that she was not next to the infant’s bedside.
17. During one of the times that Luscombe suspended the alarm, the infant’s heart rate became low, and the infant’s parents had to call for Luscombe to come and care for their child.
18. Approximately one week before this incident, Brucks had sent an e-mail regarding the cardiac monitors, stating that the monitors were not to be suspended.  Luscombe received a copy of it, but she did not ask Brucks any questions about the e-mail.
19. On May 31, 2005, the parents of one of the patients in the NICU spoke with Brucks.  As a result of the parents’ concerns, Brucks arranged an immediate meeting with the parents, NICU charge nurse Cindy Franke, and herself.  At the May 31 meeting, the parents voiced concerns with the manner in which their child had been cared for over the preceding weekend by Luscombe.  The child had been diagnosed with apnea/bradycardia and, as a result, required a cardiac monitor.  The parents reported that over the preceding weekend, during the “A” shift on Saturday, May 28, 2005, and Sunday, May 29, 2005, Luscombe had continually suspended the alarm on their child’s cardiac monitor.
20. The parents further reported that at one point over the weekend, their child had suffered an apnea/bradycardial episode and, because Luscombe had suspended the alarm for the monitor and walked away, the parents discovered their child’s condition only after noticing that their child’s heartbeat was low.  Luscombe was not nearby at the time of the apnea/bradycardial episode, and the parents were forced to locate Luscombe in order to obtain the necessary care for their child.  The parents also expressed concerns that Luscombe was too rough in handling their child.
21. On June 2, 2005, Brucks and Franke met with Luscombe.  They brought overall job concerns as well as the parents’ complaint to Luscombe’s attention.  Brucks requested a written plan of action for “immediate and sustained improvement” from Luscombe, due the following day.  Review and approval of Luscombe’s plan was required before she would be allowed to return to work in the clinical area.

22. Brucks and Luscombe signed the June 2, 2005, employee conference form.
23. When Luscombe was asked, in the June 2 meeting, whether she was aware of the hospital’s policy regarding the alarms, Luscombe admitted to receiving the e-mail directive not to suspend alarms about a week before the incident.  Luscombe stated that at the time of her receipt of the e-mail, she had been confused about the policy, but did not ask anyone for clarification.
24. Luscombe admitted in the June 2 meeting that she had suspended the alarm and stated that she would do it again if she had to.  Luscombe stated that she was busy and that she had turned the monitor so that she could see it.

25. Brucks reiterated to Luscombe that a nurse cannot walk away from the baby’s bedside with the alarm suspended and that even if a nurse can see the monitor from across the room, the nurse needs to be at the bedside until the monitor is fully functioning again.  Brucks also reminded Luscombe that parents were not expected to be responsible for monitoring patients.
26. Luscombe submitted her action plan to Brucks after 5 p.m. on June 3, 2005.
27. On June 9, 2005, Brucks held another employee conference, terminating Luscombe’s employment at the hospital.  Brucks did not believe that the plan addressed the critical clinical issues, leading her to believe that Luscombe had not grasped the seriousness of her actions. Brucks felt that it was too risky for Luscombe to be back in the unit to practice.  Luscombe was terminated effective June 10, 2005, “for lack of critical thinking, subsequent action of suspending the alarms, and failure to recognize the critical nature of her decisions.”

28. In a handwritten letter to Mark,
 an investigator with the Board, dated October 31, 2005, Luscombe responded to the parents’ complaint received by Brucks on May 31, 2005.  She 
admitted in the letter to suspending the cardiac alarm, leaving the infant’s bedside, and positioning the monitor so she could see it away from the bedside.

29. When Dawn Wilde, another investigator with the Board, interviewed Luscombe on November 7, 2005, Luscombe admitted that she had suspended the cardiac monitor alarm of an infant in the NICU.
Count II – Integrity Home Health Care

30. Luscombe was employed as an RN at Integrity Home Care (“Integrity”) in Columbia, Missouri, from August 2, 2005, until October 17, 2007.  She provided nursing services in the In-Home Services, Private Duty Nursing, and Private Pay Departments.  She was compensated for the patient visits.
31. Integrity provides services to Medicaid clients and is responsible for having adequate documentation of nurse visits.  Integrity bills MO HealthNet and pays its nurses for these visits.

32. On June 10, 2005, Luscombe separated from her husband and moved off the family farm.  On September 30, 2005, the parties filed for divorce.  On October 26, 2005, Mr. Luscombe filed an ex parte order against Luscombe for adult abuse/stalking.  On September 14, 2006, the ex parte order was dismissed.  On May 3, 2007, the divorce was granted.  On June 9, 2007, Luscombe was allowed to go to the family home to pick up nonmarital property.

Client Signatures

33. As a visiting nurse, Luscombe was responsible for having her patients sign the nurse care visit reports to show that the services had been performed.  Integrity’s In-Home Services Nursing Manual states:
NURSE VISIT REPORT:  This form is used for every nursing visit except the initial visit.  Fill all blanks with information or write N/A if it is not applicable.  Every visit must be signed by the nurse and the client with the client’s number on every form.  Sign all progress notes written on your nurse visit.[
]

34. Luscombe signed the names of clients J.B., T.W., L.F., and K.S. on the client signature lines on some of the nurse care visit reports and represented that they were the clients’ signatures.
Failure to Timely Turn In Records

35. Integrity’s In-Home Services Nursing Manual states:  “All nurse visit forms will be turned in every week, as they are part of your time slips.”
  Integrity’s weeks ran from Saturday to Friday.  Paperwork from the prior week was due on the next Monday at noon.
36. When she began employment with Integrity in August 2005, Luscombe received training regarding Integrity’s policies and the CSRs.  She signed a statement that she had read and understood the job description of an RN and that she could perform the essential functions.
37. Luscombe failed to turn in nurse documentation for visits that she said she had made to clients and for missed visits while she was employed at Integrity.  She resigned from her employment on October 17, 2010, without turning in the documentation required by Integrity.  Integrity did not realize the extent of the documentation issues until after Luscombe left her employment there.
38. In March 2008, Randa Kullman, RN, BSN, became the in-home nurse supervisor at Integrity.  One of Kullman’s initial tasks was to obtain missing nurse documentation from Luscombe, who was no longer employed there.
39. Kullman started to request records from Luscombe in May 2008.  Kullman instructed Luscombe that she would not be able to take documents that required client signatures, if she did not have the signatures, to the clients’ homes to have them sign them since she was no longer employed by Integrity.  Another Integrity employee also made several phone calls to Luscombe to ask for the records.
40. Luscombe failed to turn in nurse documentation until June 6, 2008, for approximately 53 nurse visits that took place from January through August 2007.
41. Luscombe turned in a second set of nursing notes in August of 2008, representing approximately 174 nurse visits with approximately 19 clients from January through August 2007.
Missed Visits/Documentation

42. Integrity’s “show-up” policy was that the employee should contact the patient the night before.  If there is a missed visit, the nurse must fill out a missed visit form.  Nurses can be compensated for one show-up time per weekly client per month if the nurse can show documentation of her phone call to the client to arrange the visit time.

43. Integrity tracks when nurses visit clients with a “Telephony” system.  Once in the client’s home, the nurse calls an 800 number from the client’s phone that clocks the nurse into the visit.  When the nurse is finished with the visit, the nurse calls the 800 number again to clock out.  The clients’ phones are connected to this system, so the nurse must make the call from the clients’ homes in order for the time to be clocked in.

44. Integrity sends its bills and is paid based on the information in the Telephony system.
45. Luscombe clocked in visits through the Telephony system in a number of clients’ homes, for whom she failed to turn in the required documentation to Integrity on a timely basis.
  Integrity’s nurses’ notes are still in a paper, not an electronic, format.
46. For nine of these visits, Luscombe clocked in that she was performing an authorized nurse visit when other documentation subsequently showed that the patient was not at his or her home.  Luscombe was compensated for these visits.
47. When Luscombe ultimately turned in the records, there were discrepancies.  There were visits that had been logged into the Telephony system (and thus paid by Medicaid to Integrity and by Integrity to Luscombe) as authorized nurse visits.  Yet the written records reflect that the client had not been present at the home (“a missed visit”).
48. Because Medicaid does not pay for missed visits, Integrity refunded Medicaid for the amount of the visits.  Integrity did not pay its nurses for missed visits without proper documentation.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Luscombe has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  

The Board alleges that there is cause for discipline under § 335.066.2 for:
(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.]

Offers of Proof


Luscombe made two offers of proof.  One was a set of affidavits from Integrity clients attesting that the signatures on the questioned documents were genuine.  The other was the testimony of three character witnesses who had no knowledge of the events that are the subject of the Board’s complaint.  We sustained the Board’s objection to the affidavits and the character testimony at the hearing.  We do not change those rulings now, but we note that both are in the record as offers of proof.
Count I
I.  Professional Standards – Subdivision (5)

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Luscombe admits that she suspended an NICU baby’s cardiac monitor, but she also testified that she did not intend to harm the baby.  We find that this action displayed a “conscious indifference to her professional duty” and thus constituted gross negligence rather than misconduct.  There is no expert testimony about the monitor.  The Board presented evidence of an e-mail discussing the monitor and the hospital’s protocol.  Luscombe admits that she was aware of both.  Brucks, the manager of the NICU,  testified, but she was specifically designated as a fact witness rather than an expert witness.  Brucks testified:
Q:  And is there – so what happens when you suspend the alarm?

A:  When you suspend an alarm, it prevents all the alarms from making an audible noise for three minutes.

Q:  And is there anything visible when you suspend it?

A:  Yes.  You can see – you can still see what’s going on on the monitor.  You can see what the actual heart rate looks like.  You can see what the respiratory pattern is.  You can see the numbers but it’s not going to make an alarm sound.

*   *   *

Q:  When you have the alarm suspended, can you step away from the bedside?

A:  No, no.  Policy is when you suspend an alarm you’re to be at the bedside directly observing the patient, seeing what’s going on and then you need to stay there until that alarm has resolved, in other words, until you’ve turned it back on or the three minutes has elapsed and it’s come back on automatically.[
]

Luscombe argued that she “silenced” but did not suspend the monitor.  She contends that these terms are different.  Koestner, the other nurse in the unit, provided the clearest testimony concerning the monitor’s function and elucidating the difference between silence and suspend:
Q:  Did you notice anything unusual about [Luscombe’s] care?

A:  The only thing I remember that stood out in my mind was at times when babies were taken out of their bed or isolet for feedings the monitor would be turned off at that time during the feeding time or when the baby would be removed.

Q:  When you say turned off, what did you mean?

A:  Powered off.

Q:  Powered off?

A:  Uh-huh.

Q:  Was the monitor suspended?

A:  It’s different.  Like when she would take a baby out to feed, she would turn monitors off.

Q:  Is that something that you’re instructed to do?

A:  It’s nothing that we do on a routine basis.  We only turn our monitors off when a baby goes to room in with its mother or are discharged home.  Otherwise they stay on monitors.

Q:  So is this against hospital policy?

A:  Yes.

*   *   * 

Q:  Where is the hospital or what is the hospital policy that says that the alarm can’t be turned off if the baby’s bathing or being fed or something to that effect?

A:  What we do is we can unhook them from the monitors in which they will alarm periodically letting us know the babies are unhooked, but we don’t turn the monitors completely off.

Q:  Is there a different result in terms of the baby being monitored if they’re unhooked or the monitor is turned off?

A:  When the baby is just unhooked, when you plug them back in, the monitor will automatically continue tracing the heart rate and respiratory rate, whereas if it’s powered off what we routinely do is just unhook our babies for feeding or bathing or whatever and then just plug them back in where the monitor will go ahead and pick up.  If you turn the monitor off and you hook them back up, the monitor is off and it sets you up for error as far as not remembering to turn the monitor back on.

Q:  Regardless of whether the baby is unhooked or the monitor is turned off, they’re not being monitored during that time period?

*   *   *

A:  Right, but the monitor will continue to let you know that the baby is unhooked when it is still on but the baby is unhooked.

Q:  So you’re saying it’s okay to suspend the alarm if breast feeding or bathing, but you don’t think they should be unhooked?

A:  Turned off, correct.

Q:  Do you remember Mary doing this on that specific day?

A:  Yes.

Q:  This was with the baby that you were caring for?

A:  No.  I remember her doing with her babies that she was taking care of when she would do feedings and cares with her infants[
]

Koestner testified that she did not remember Luscombe doing anything with the baby who is the subject of the Board’s complaint.  The Board makes no allegations against Luscombe’s care of her own patients.  Koestner also testified:

Q:  Have you ever suspended an alarm in the NICU?

A:  You can suspend them as long as you’re standing there watching and making sure the baby is going to recover the heart rate or the oxygen level or whatever triggered the alarm.[
]

It is clear from the testimony of Brucks and Koestner that when the Board uses the term “suspend,” it is not alleging that Luscombe disabled or turned off the monitor – just that she turned off the audible alarm.  The monitor continued to function, and one could still read the baby’s vital signs.  Diana Kritzer, an RN with 27 years’ experience in a different NICU, testified that it is customary practice for nurses, therapists, and doctors to silence alarms.


Luscombe testified that she did not intend to harm the baby, and we believe her.  She testified that the unit was understaffed that day, and she suspended an alarm that had been going off a lot in order to help another nurse and to calm the baby’s nervous mother.  Although not designated as experts, both Brucks and Koestner testified that the hospital’s protocol allowed for suspending the monitors only under certain circumstances and only if the nurse stayed at the baby’s side.  Further, the written protocol said that the alarm was to be suspended only for certain reasons – such as breastfeeding and baths.  Suspending the alarm in order to calm the parents and because the baby’s nurse was too busy to attend to the baby are not reasons authorized by the protocol.  Luscombe suspended the baby’s monitor in order to stop the alarm’s noise and walked away from the baby, even if only a few steps away.  She violated the hospital’s protocol with regard to a seriously ill, premature baby, and she ignored a recent directive on this point not to silence the alarms.  

Luscombe argues that we cannot find gross negligence, misconduct, or incompetence without expert testimony, citing State Board of Registration for the Healing Arts v. McDonaugh
 for this proposition.  She notes that the Board used no expert testimony in support 
of Count I of its complaint.  The Board counters that this is a case like Perez v. Missouri State Board of Registration for the Healing Arts,
 which held that no expert testimony was needed in the circumstances of that case to determine that the physician’s conduct was unprofessional.  

We agree with the Board.  The issues in this case are not comparable to the standards for vascular disease treatment or neurosurgery, as was the case in McDonaugh and Albanna v. State Board of Registration for the Healing Arts.
  This Commission is capable of concluding that failure to obey hospital directives or protocol may constitute “indifference to professional duties” without expert testimony.  While we might require expert testimony to find incompetence for this conduct, we are able to find that it constitutes gross negligence without such testimony.  There is cause for discipline under § 335.066.2(5).

II.  Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  The baby in the NICU, his or her family, and Luscombe’s colleagues and employer relied on her skill as a nurse.  Suspending a monitor in violation of the hospital’s protocol is a violation of professional trust.  There is cause for discipline under § 335.066.2(12).  
Count II
I.  Fraud, Deception and Misrepresentation – Subdivision (4)

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Deception is the act of causing someone to accept as 
true what is not true.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

The Board argues that there is cause for discipline because Luscombe failed to turn in client records to Integrity until months after the date of service, failed to turn in accurate client records, logged in nurse visits that were missed visits and/or documented as missed visits months later, and forged client signatures on client records.

A.  Client Signatures


The Board alleges that while working for Integrity, Luscombe signed her clients’ names on nurse visit reports and other documents without nothing that they were not the actual signatures.  The Board offered the expert testimony of Don Lock, a forensic document examiner with extensive experience in the area of questioned documents.  Lock compared “known” signatures of Integrity’s patients with the signatures that the Board alleges that Luscombe signed (“questioned signatures”).  Lock also compared the questioned signatures with Luscombe’s handwriting.  Luscombe had no objections to Lock’s designation as an expert, but attempted to attack his testimony based on the fact that he had not been provided with any original signatures, but only photocopies.  She also notes that he did not see any of the patients sign the known signatures.  Luscombe questioned Lock about his testimony in another case
 in which Lock gave a conservative opinion and could not positively identify the signature because he did not have the original signature to work with.  Lock explained that every case is different and that in rendering his opinions in Luscombe’s case, he took into consideration that he was not working with original signatures. 

Lock testified that there are various levels of certainty that forensic examiners use to describe analyzing handwriting:
Q:  Tell me are there various levels that you use when you examine questioned documents in making conclusions?

A:  There are different levels in our opinions.

Q:  What are those levels?

A:  On the positive side, we use the term John Doe may have written it, probably written by, highly probably, and then John Doe is identified.

Q:  What if you’re identifying nongenuine signatures?  Do you use the same levels?

A:  Yes, yes.  Do you mean to eliminate?

Q:  Correct.

A:  To eliminate, the same words are used, but in the other direction.  May have, may not, probably not, and then highly probably not and then excluded.

Q:  Can you tell me is there another phrase you use for highly probable?

A:  Another phrase that we use routinely is virtually certain.[
]


Lock testified about documents allegedly signed by patients J.B., L.F., E.J., M.N., K.S. and T.W.  Although we do not find that the Board met its burden of proof with regard to two of these clients – E.J. and M.N. – for reasons explained below, we find his testimony to be credible and convincing.  
1.  Patient J.B.


With regard to J.B., Lock found that it was highly probable that the questioned signatures were nongenuine, and that it was highly probable that the signatures were made by Luscombe.

Q:  Once again, my opinion was that it’s highly probable that the questioned signature was nongenuine.  I also found similarities between the questioned signatures and the known signatures or the known writing of Mary Luscombe.

Q:  Did you also compare it to the known writing at the top of the page?

A:  Yes, I did.

Q:  You did that on all four of the documents?

A: I’m sorry?

Q:  You did that on all four of the documents?

A:  Yes, I did.  Some of the documents revealed more identifying characteristics to her than others, the point being the one labeled Exhibit 3, page 93, that one is more similar.  They were all similar.  However, this one had I felt even more identifying characteristics than some of the others that would point toward Mary Luscombe.

Q:  Such as what?  Can you give us some examples?

A:  You can just look at the two B’s.  The two B’s are almost an overlay.  They’re made the same.  And even then once you create the upper case B, we have a pen lift, and then the continuation of the rest of the name [patient’s last name].  If you look at the two [patient’s last name], they’re virtually an overlay.  Am I conclusively and positively identifying Mary Luscombe, no, but I am saying that it strongly points toward her as the writer because I see no differences.  I see no differences between those two names, but I can’t positively say that she did it, but everything points toward her.
Q: What standard would you use in terms of your scale that you talked about earlier?

A: It would be in that highly probable range.[
]


Luscombe testified that she did not falsify any documents for Integrity and that she did not forge patients’ signatures.  We do not find Luscombe to be a credible witness for reasons we 
discuss later in the context of her failure to timely turn in the records.  As noted below, some of the evidence from the Board’s expert witness was rebutted by testimony other than Luscombe’s.  Some was not.  While we accept the Board’s expert testimony to meet its burden of proof, we also allow Luscombe the opportunity to refute that testimony.  We accept the expert’s testimony and opinion unless it was rebutted by evidence other than Luscombe’s testimony.  

We find that Luscombe signed J.B.’s name on the nurse care visit reports and represented that it was J.B.’s signature.
2.  Patient T.W.

With regard to T.W., Lock testified that he found characteristics of nongenuineness in all six of the samples.  He looked at the style, letter formation, and slant of the handwriting.  He noted, among other things, that the letter “Y” was different on all of the samples.  His conclusion was that it was highly probable that the signatures were nongenuine and that the signatures may have been made by Luscombe.  He stated:  “I am rendering the opinion that the signature is nongenuine because it’s unlike the known, and we’re still pointing toward the writer at the top of the page as well [Luscombe].”


We find that Luscombe signed T.W.’s name on the nurse care visit reports and represented that it was T.W.’s signature.

3.  Patient L.F.


Lock testified that it was highly probable that the questioned signature was nongenuine and that the signatures may have been made by Luscombe.  We find that Luscombe signed L.F.’s name on the nurse care visit reports and represented that it was L.F.’s signature.

4.  Patient E.J.


Lock opined that it was highly probable that E.J.’s signature was nongenuine and that the signatures may have been made by Luscombe.   He stated that a few of the signatures appeared as though the writer had a higher skill level than the known signature.  He found similarities between the questioned signature and Luscombe’s writing.  But E.J. testified at the hearing that the signatures were genuine.  Although the Board questioned the credibility of the witness in light of his diagnoses of and medication for selective memory, schizophrenia, and hallucinations, we accept his testimony.

In light of these diagnoses, it is certainly possible that E.J. could have been mistaken in his testimony that questioned examples of his signature were genuine.  However, it is also possible that he was still able to recognize his own signature.  While we do not find that E.J.’s testimony undermines the credibility of Lock’s testimony, generally, we find that the Board failed to meet its burden to prove that Luscombe signed E.J.’s name on the nurse care visit reports.

5.  Patient M.N.


Lock testified that it was highly probable that the questioned signature was nongenuine and that the signatures may have been made by Luscombe.  He discussed pen lifts that were unnecessary or that did not appear in the known.  But M.N. testified at the hearing that the signatures were genuine.  Although the Board questioned the credibility of the witness in light of his diagnoses of bipolar disorder and learning disability, we accept his testimony.

In light of these diagnoses, it is certainly possible that M.N. could have been mistaken in his testimony that questioned examples of his signature were genuine.  However, it is also possible that he was still able to recognize his own signature.  While we do not find that M.N.’s testimony undermines the credibility of Lock’s testimony, generally, we find that the Board 
failed to meet its burden to prove that Luscombe signed M.N.’s name on the nurse care visit reports.

6.  Patient K.S.


Lock testified that it was highly probable that the questioned signature was nongenuine and that the signatures may have been made by Luscombe.  He noted that the known signature was signed with the patient’s full first name, while the questioned signature was signed with a shortened version of the first name.
  Lock testified about his comparison of the known signature and the questioned signatures:
A: . . . I found that the style of the writing was somewhat different. . . .  I picked up on there were some pen lifts, there were some pen lifts in the writing.  And one characteristic that was showing up throughout was in the letter I which was more tented.  It does not appear in the known.  A strong characteristic that I found is what we call angles.  The letter specifically that I’m referring to is the letter B in [patient’s name] and the letter N in [patient’s name.
] 


We find that Luscombe signed K.S.’s name on the nurse care visit reports and represented that it was K.S.’s signature.
7.  Cause for Discipline


Luscombe was compensated for these patients’ visits based on the forged documents.  There is no allegation that Luscombe did not make the visits or perform the services for the patients.  But turning in properly completed and signed reports as the basis for her employer billing Medicaid was an important part of Luscombe’s duties for Integrity.  When she did not do so and forged the clients’ names, she obtained a fee by fraud, deception, and misrepresentation.  There is cause for discipline under § 335.066.2(4).
B.  Failure to Timely Turn In Records


Luscombe admits that she did not timely turn in records.  She maintained at the time, and still maintains, that the records were at her family home and that her husband denied her access to them.  She asks us not to use her confusion about the dates of her divorce to attack her credibility.  We do not do so.  It is the clear timeline of events that makes us question Luscombe’s credibility.
· August 2, 2005 – Luscombe begins employment with Integrity.

· June 10, 2005 – Luscombe moves out of family home.

· September 30, 2005 –  Luscombe divorce petition filed.

· October 26, 2005 –  Mr. Luscombe filed ex parte order against Luscombe.

· May 3, 2007 – Divorce granted.

· June 9, 2007 –  Luscombe allowed to go to family home to get nonmarital property.

· January 2007 through August 2007 – Records not timely turned into Integrity.

· October 17, 2007 – Luscombe terminated employment with Integrity.


Luscombe argues that she was denied access to the records because they were stored at the family home.  But the records in question (for January 2007 through August 2007) would have been created she after left the home and after an ex parte order had been filed against her.  In order for Luscombe’s contention to be true, she would have had to be storing records at a place where she was no longer living and to which she no longer had access.  She had to be allowed access by court order to go into the home to get her property – at which time she could have gotten any records.  We do not find Luscombe’s excuse for the untimely records to be credible.

We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  We infer that Luscombe’s failure to timely turn in the records was intentional.  By receiving compensation for visits when she failed to timely turn in records, she obtained a fee by fraud, deception, and misrepresentation.  There is cause for discipline under § 335.066.2(4).

C.  Missed Visits/Documentation


Regulation 19 CSR 15-7.021(12) defines authorized nurse visits:

Authorized nurse visits are skilled nursing services of a maintenance or preventive nature provided to clients with stable chronic conditions.  They are provided at the client’s residence and prior-authorized by the division case manager.  These services are not intended primarily as treatment for an acute health condition.  Authorized nurse visit services may be provided by a licensed practical nurse (LPN) under the direction of a registered nurse (RN).  Regulations for authorized nurse visits are filed at 13 CSR 70-91.010.

Further, 19 CSR 15-7.021(17) requires that “a unit of in-home service is fifteen (15) minutes of direct service provided to the client in the client’s home by a trained in-home service worker.”  (Emphasis added).

Integrity, as a service provider, must keep documentation of undelivered services as well.
  Luscombe argues that some “missed visits” would have been compensated, but she still lacked the proper paperwork, which led to Integrity incorrectly billing Medicaid.  The only evidence of the visit is the logged-in call indicating that the visit was an authorized nurse visit.  The fact that this occurred with more than one client leads to the conclusion that this was not an innocent mistake, but a continuation of the deception that Luscombe was engaged in while 
working for Integrity.  She obtained a fee by fraud, deception, and misrepresentation.  There is cause for discipline under § 335.066.2(4).
II.  Professional Standards – Subdivision (5)


We have found that Luscombe committed fraud, deception, and misrepresentation.  She forged signatures, failed to timely turn in records, and clocked in for missed visits as though they were authorized nurse visits.  She failed to provide timely written documentation of a visit or missed visit.  There were many instances of this over a period of time.  She has shown a lack of, or lack of disposition to use, sufficient professional ability to document her professional visits to patients.  The documentation was important as a patient record, as a record that would authorize payment to her employer by Medicaid, and as a record that would authorize payment to herself by Integrity.  We infer that Luscombe’s conduct was intentional and thus constitutes incompetency and misconduct, but not gross negligence.  

Once again, Luscombe argues that we may not reach these conclusions without expert testimony.  We disagree for the reasons previously discussed under Count I.  There is cause for discipline under § 335.066.2(5).
III.  Professional Trust – Subdivision (12)

Luscombe’s conduct in defrauding her employer constitutes a violation of professional trust.  There is cause for discipline under § 335.066.2(12).
Summary

There is cause to discipline Luscombe under § 335.066.2(4), (5) and (12).

SO ORDERED on November 24, 2010.


________________________________
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