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)
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)

DECISION 


Robert Ludlow is liable for $249 in 2005 Missouri income tax, plus interest.  Ludlow is not liable for additions to tax.    


Procedure


Ludlow filed a complaint on April 30, 2007, challenging the Director of Revenue’s (“the Director”) final decision assessing him 2005 Missouri income tax, interest and additions.


This Commission convened a hearing on the complaint on August 13, 2007.  Ludlow represented himself.  Legal Counsel Maria A. Sanders represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on December 13, 2007, the last date for filing a written argument.

Findings of Fact

1. Ludlow lived in Missouri in 2005.  
2. Ludlow timely filed a 2005 Missouri income tax return, Form MO-1040, with filing status single.  Ludlow reported federal adjusted gross income (“FAGI”) of $29,170 on line 1.  Ludlow reported $3,424 in Missouri additions, which was interest on state and local obligations other than Missouri source, resulting in Missouri adjusted gross income (“MoAGI”) of $32,594 on line 6.  
3. Ludlow completed Form MO-A, Part 3 for calculation of the pension exemption.  Ludlow followed the instructions for line 1, which directed him to enter the amount of MoAGI reported on Form MO-1040, line 6:  $32,594.  Line 2 allowed entry of an amount for taxable social security benefits, but Ludlow entered nothing on that line.  The instructions on line 3 instructed Ludlow to subtract line 2 from Line 1, which he did, and entered $32,594 on line 3.  Ludlow checked the box for single filing status and entered $25,000 – the amount indicated for that filing status – on line 4.  Line 5 instructed:  

Subtract Line 4 from Line 3 and enter the amount on Line 5.  (If Line 3 is less than Line 4, enter “0”).  If Line 5 is greater than $6,000 ($12,000 if filing combined and you and your spouse have pensions), STOP.  You do not qualify for a pension exemption.  

Ludlow entered $1,836 on line 5.  Ludlow continued by subtracting $1,836 from $6,000 and reporting a pension exemption of $4,164 on line 9.  Ludlow also reported the pension exemption of $4,164 on Form MO-1040, line 8.  
4. Ludlow claimed a personal exemption of $2,100, a federal income tax deduction of $1,915, and Missouri itemized deductions of $10,556, resulting in Missouri taxable income of $13,859.  Ludlow computed Missouri income tax of $607.  Ludlow reported withholdings of $177, resulting in a balance due in the amount of $430, which Ludlow paid.  
5. On July 12, 2006, the Director issued a notice of proposed changes, disallowing the pension exemption because Ludlow’s income exceeded the income limitations, and disallowing 
the withholdings credit because a W-2 form was not included with the return.  The Director computed $856 in tax, with credit for payment of $430, and $21.30 in additions, plus interest.  The notice did not apprise Ludlow of any factual basis for a finding of negligence or of any specific rules and regulations that Ludlow disregarded.  
6. Ludlow submitted the W-2 form showing $177 in withholdings. 
7. On August 16, 2006, the Director issued a notice of adjustment, again disallowing the pension exemption but allowing the withholdings credit.  The Director computed $18,023 in Missouri taxable income and $856 in Missouri income tax.  The Director allowed credit for the previous payment of $430 and withholdings of $177, resulting in a tax balance due in the amount of $249.  The Director computed $12.45 in additions and $6.45 in interest, resulting in a balance due in the amount of $267.90.  The notice did not apprise Ludlow of any factual basis for a finding of negligence or of any specific rules and regulations that Ludlow disregarded.  
8. On November 8, 2006, the Director issued a notice of deficiency, assessing $249 in tax and $12.45 in additions, plus interest.  The notice did not apprise Ludlow of any factual basis for a finding of negligence or of any specific rules and regulations that Ludlow disregarded.   Ludlow protested the notice of deficiency.   
9. On April 6, 2007, the Director issued a final decision upholding the notice of deficiency.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Ludlow has the burden to prove that he is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to 
determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  

I.  Tax

Ludlow complains that the Director issued inconsistent notices.  This Commission hears appeals from the Director’s decisions, but we do not have the authority to superintend the Director’s procedures.
  We make the ultimate administrative decision as to the tax liability, based on the facts and the law, regardless of what the Director may have done.
   

Section 143.011 imposes a tax on the Missouri taxable income of every resident.  Missouri taxable income is based on MoAGI,
 which is in turn based on FAGI.
  The Director accepted the FAGI and MoAGI as reported on Ludlow’s return, and there is no dispute as to those figures.
  The only contested issue in this case is the pension exemption.


Section 143.124.1, RSMo Supp. 2004, provided:

1.  Other provisions of law to the contrary notwithstanding, the total amount of all annuities, pensions, or retirement allowances above the amount of six thousand dollars annually provided by any law of this state, the United States, or any other state to any person except as provided in subsection 4 of this section, shall be subject to tax pursuant to the provisions of this chapter, in the same manner, to the same extent and under the same conditions as any other taxable income received by the person receiving it. . . . 
*   *   *


3.  For the tax years beginning on or after January 1, 1990, there shall be subtracted from Missouri adjusted gross income, determined pursuant to section 143.121, a maximum of the first six thousand dollars of retirement benefits received by each taxpayer 
from sources other than privately funded sources, and for tax years beginning on or after January 1, 1998, there shall be subtracted from Missouri adjusted gross income, determined pursuant to section 143.121, . . . a maximum of the first six thousand dollars of any retirement allowance received from any privately funded sources for tax years beginning on or after January 1, 2002.  A taxpayer shall be entitled to the maximum exemption provided by this subsection:  

(1) If the taxpayer’s filing status is single, . . . and the taxpayer’s Missouri adjusted gross income is less than twenty-five thousand dollars.
*   *   *


4.  If a taxpayer’s adjusted gross income exceeds the adjusted gross income ceiling for such taxpayer’s filing status, as provided in subdivisions (1), (2) and (3) of subsection 3 of this section, such taxpayer shall be entitled to an exemption equal to the greater of zero or the maximum exemption provided in subsection 3 of this section reduced by one dollar for every dollar such taxpayer’s income exceeds the ceiling for his or her filing status.  


Ludlow asserts that he is entitled to an exemption because he did not claim the maximum $6,000 amount.  He refers to a graph that he drew himself, and states that his calculation of the pension exemption is consistent with an interpretation by the former chief economist of the State of Missouri.  Ludlow’s graph allows a maximum exemption of $6,000 for those with MoAGI of $25,000, and the exemption reaches $0 when the MoAGI reaches $50,000.
  Ludlow cites a news article referring to changes in the pension exemption.
  However, Ludlow’s 2005 tax year is at issue in this case.  The legislature enacted changes to the pension exemption and to the taxability of social security benefits in 2007.
  The legislature amended the first sentence of § 143.124.3 as follows, adding the language printed here in boldface:

For the tax years beginning on or after January 1, 1990, but ending on or before December 31, 2006 . . . [
] 

The legislature did not change subsection 4.  The legislature enacted a new subsection 5, which changes the calculation for tax years 2007 and later.  By referring to tax years ending on or before December 31, 2006, in subsection 3, the legislature specified that the calculation was unchanged for tax years beginning on or after January 1, 1990, but ending on or before December 31, 2006.


Ludlow’s MoAGI of $32,594 exceeds the $25,000 adjusted gross income ceiling set by 
§ 143.124.3(1).  Therefore, his exemption is equal to the greater of zero or the maximum exemption provided in § 143.124.3 reduced by one dollar for every dollar such taxpayer’s income exceeds the ceiling for the taxpayer’s filing status.  The evidence does not reveal the source of Ludlow’s pension, but regardless of whether it is from publicly or privately funded sources, the maximum exemption provided in § 143.124.3 is $6,000.  When the maximum exemption of $6,000 is reduced by one dollar for every dollar that Ludlow’s MoAGI of $32,594 exceeds the income threshold of $25,000, the result is a negative number.  Therefore, his exemption is $0.  Ludlow’s calculation for the 2005 tax year does not comply with the law.  

The parties do not dispute Ludlow’s MoAGI of $32,594. 
  The Director properly allowed Ludlow the Missouri itemized deductions,
 a deduction for federal income tax paid,
 and the deduction for personal exemptions.
  Ludlow’s Missouri taxable income is his MoAGI minus these deductions.
  For 2005, his Missouri taxable income is $32,594 - $10,556 - $1,915 - $2,100 = $18,023.  The Missouri income tax on $18,023 for a Missouri resident is $856.
  Ludlow had 
Missouri withholdings of $177 and paid $430 with the return.  Therefore, his remaining tax liability is $249.  Interest applies to the unpaid liability as a matter of law.
  
II.  Additions 

Section 143.751.1 provides: 

If any part of a deficiency is due to negligence or intentional disregard of rules and regulations (but without intent to defraud) there shall be added to the tax an amount equal to five percent of the deficiency.  The director shall apprise the taxpayer of the factual basis for the finding of negligence, or the specific rules or regulations disregarded, at the time the director issues a proposed assessment. . . .
Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”
  The notice of deficiency is a proposed assessment that becomes final if the taxpayer does not file a protest.
  The notice of deficiency did not apprise Ludlow of any factual basis for a finding of negligence or of any specific rules and regulations that Ludlow disregarded.  The notice of proposed changes and the notice of adjustment did not apprise Ludlow of any factual basis for a finding of negligence either, or of any specific rules and regulations that Ludlow disregarded.
  Therefore, Ludlow is not liable for additions to tax.  
Summary


Ludlow is liable for $249 in 2005 Missouri income tax, plus interest.  Ludlow is not liable for additions to tax.  

SO ORDERED on February 25, 2008.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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