Before the

Administrative Hearing Commission

State of Missouri

ROBERT LUDLOW,
)



)



Petitioner,
)




)


vs.

)

No. 00-0730 RI




)

DIRECTOR OF REVENUE,
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 13, 2000, Robert Ludlow filed a petition challenging the Director of Revenue’s final decision assessing him Missouri income tax of $419, accrued interest, and additions to tax for the 1998 tax year.  Ludlow argues that he was not given proper credit in 1998 for a tax overpayment from the 1996 tax year. 


This Commission convened a hearing on July 13, 2000.  Ludlow presented his case.  Senior Counsel Michael L. Murray represented the Director.  The parties elected to file written arguments.  The matter became ready for our decision on September 28, 2000, when the last written argument was filed.

Findings of Fact

1. Ludlow resided in Missouri from 1993 through 1998.

2. Ludlow had a $769 overpayment of Missouri income tax for the 1996 tax year.

3. On September 5, 1997, the Director issued a notice of debt offset to Ludlow.  That notice indicated that the $769 overpayment from 1996 was applied as follows:  $507.77 was applied to Ludlow’s Missouri income tax liability for the 1993 tax year, and $261.23 was transferred to the Internal Revenue Service (IRS) as a setoff for Ludlow’s federal tax liability in response to a notice of levy from the IRS.

4. Ludlow did not appeal the Director’s final decision that Ludlow owed an underpayment of Missouri income tax for the 1993 tax year.

5. On April 15, 1999, Ludlow filed a Missouri income tax return for 1998.  On the return he reported:


Federal adjusted gross income
$34,770


Missouri income tax refunded in 1998
64


Missouri adjusted gross income
           34,706


Missouri itemized deduction
 9,049


Federal income tax deduction
 3,641


Personal exemption
 1,200


Missouri taxable income
           20,816


Missouri tax
  1,024


Missouri withholding credit
     605


Missouri estimated tax payments
     769


Overpayment of Missouri income tax     
     350


Refund requested 
     350

6. On July 28, 1999, the Director issued a notice of adjustment to Ludlow for tax year 1998.  That notice stated that the amount Ludlow claimed as estimated tax payments was adjusted to zero.  The notice of adjustment indicated that instead of a refund of $350, Ludlow owed an additional $419 of tax ($769 alleged payment less $350 alleged refund = $419).  The notice further stated that Ludlow owed additions to tax of $20.95 and accrued interest. 

7. On December 8, 1999, the Director issued a notice of deficiency to Ludlow for tax year 1998.  The notice of deficiency stated that Ludlow owed $419 in tax, $20.95 in additions to tax, and accrued interest for 1998.  

8. On March 1, 2000, the Director issued a final decision assessing Ludlow $419 in tax, $20.95 in additions to tax, and accrued interest for tax year 1998.

Conclusions of Law


We have jurisdiction to hear Ludlow’s petition.  Section 621.050.1.
  Ludlow has the burden to prove that he is not liable for the amounts assessed.  Section 136.300, RSMo Supp. 1999, and section 621.050.2.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

I.  Tax


As a resident of Missouri, Ludlow is subject to Missouri income tax pursuant to sections 143.011 and 143.121.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995). 

A.  Adjusted Gross Income


Ludlow’s Missouri adjusted gross income is his federal adjusted gross income, subject to the modifications in section 143.121.  Section 143.121.1 provides:


1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

Section 143.121.3(e) provides:


3.  There shall be subtracted from his federal adjusted gross income the following amounts to the extent included in federal adjusted gross income: 

*   *   *


(e) The amount of any state income tax refund for a prior year which was included in the federal adjusted gross income[.]

Ludlow’s federal adjusted gross income is $34,770 for 1998.  He is entitled to a reduction of $64 for state income tax refunded in 1998 under section 143.121.3(e).  Therefore, his Missouri adjusted gross income is $34,706 for 1998. 

B.  Missouri Taxable Income


Under section 143.111, Ludlow’s Missouri taxable income is his Missouri adjusted gross income with the following deductions. 


Section 143.111deducts:  “(1) either:  the Missouri standard deduction or the Missouri itemized deduction[.]” (emphasis added).  Section 143.141 provides:  


1.  If federal taxable income of a resident individual is determined by itemizing deductions from his federal adjusted gross income, he may elect to deduct his Missouri itemized deduction in lieu of his Missouri standard deduction. . . .

Under sections 143.111 and 143.141, Ludlow’s Missouri itemized deduction is $9,049 for 1998. 


In order to compute Missouri taxable income, section 143.111 provides for a reduction of federal income taxes as follows:  “(4) the deduction for federal income taxes provided in section 143.171.” (emphasis added).  Section 143.171.2 allows an individual taxpayer to deduct his or her federal income tax liability under Chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is filed.  Because Ludlow’s federal income tax liability was $3,641 for 1998, he may deduct that amount under section 143.171.2.


In order to compute Missouri taxable income, section 143.111 provides for a reduction by:  “(2) the Missouri deduction for personal exemptions[.]” (emphasis added).  Section 143.151 provides:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself . . .  if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under that provision, Ludlow is entitled to a personal exemption of $1,200.  Therefore, Ludlow’s Missouri taxable income for 1998 is $20,816 ($34,706 – $9,049 – $3,641 –  $1,200 = $20,816).

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on Ludlow’s Missouri taxable income is $1,024 for 1998.  Ludlow had Missouri income tax withheld in the amount of $605 for the 1998 tax year.  Ludlow did not make any estimated tax payments, and he was not entitled to a credit for his $769 overpayment from the 1996 tax year.  That overpayment from 1996 had already been applied as follows:  $507.77 had been applied to Ludlow’s underpayment of Missouri income tax for the 1993 tax year, and $261.23 was transferred to the Internal Revenue Service (IRS) as a setoff for Ludlow’s federal tax liability in response to a notice of levy from the IRS.  Ludlow did not appeal the Director’s final decision concerning Ludlow’s liability for the 1993 tax year, so that issue is not before us.  The Director has authority to credit an overpayment of income tax to a taxpayer’s liability from a prior year.  Section 143.781.1.  Further, when the State of Missouri is in possession of a Missouri income tax overpayment upon which levy has been made by the IRS, the State must surrender the overpayment to the IRS and will be discharged from any obligation or liability to the taxpayer with respect to such 

overpayment.  26 U.S.C. section 6332; Massachusetts v. United States, 296 F.2d 336 (1st Cir. 1961).  The evidence does not establish that the overpayment from 1996 was improperly transferred or applied.  Therefore, we conclude that Ludlow owes Missouri income tax in the amount of $419 for 1998 ($1,024 - $605 = $419). 

II.  Additions


The Director agrees to abate the additions to tax.  Therefore, there is no assessment of additions before us.

III.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Therefore, we conclude that Ludlow owes interest as assessed, plus additional accrued interest.  

Summary


For 1998, Ludlow owes tax of $419 and accrued interest.  Ludlow does not owe additions for 1998.


SO ORDERED on November 7, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 
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