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)
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DECISION 


We grant the refund claim of Lucent Technologies for use tax mistakenly remitted on 

sales tax returns.  

Procedure


On September 14, 1998, Lucent Technologies, Inc., filed a petition challenging the Director of Revenue’s final decision partially denying its use tax refund claims for April 1993 through January 1996.  The AT&T division at issue in this case was spun off as Lucent Technologies after the refund periods in question, and there is no dispute that Lucent is authorized to pursue the refund claims on behalf of AT&T.
  After the Missouri Supreme Court declared the local use tax unconstitutional in Associated Industries v. Director of Revenue, 

918 S.W.2d 780 (Mo. banc 1996), Lucent claimed a refund of the unconstitutional local use tax.  

However, AT&T had reported some of the use tax on sales tax returns.  The Director issued a 

refund of the amounts reported and remitted as use tax.  Lucent now claims a refund of use tax that AT&T reported on sales tax returns.  


On June 20, 2000, the Director filed a motion for summary determination, asserting that the refund claims did not specifically state all grounds upon which Lucent claimed refunds.  On December 27, 2000, we issued an order denying the Director’s motion.  


On February 13, 2002, this Commission convened a hearing on the petition.  Peter Daniel and Thomas J. McMann, with Lathrop & Gage, represented AT&T.  James Spradlin represented the Director.  


The matter became ready for our decision on July 1, 2002, when AT&T filed the last written argument.

Findings of Fact

AT&T’s Business Operations

1. During the periods at issue, AT&T’s Network Systems Division and Information Systems Divisions (tech divisions) sold to customers in Missouri equipment used in telephone central offices, such as electronic switching equipment, power equipment, and transmission equipment, as well as enterprise network equipment such as private branch exchanges and similar items.
  

2. During the periods at issue, the AT&T tech division did not have any manufacturing facilities that produced finished goods for sale to customers located in Missouri.  Thus, AT&T shipped the equipment at issue in this case from locations outside Missouri.  

3. Title passage for all the transactions for which a refund was sought occurred outside Missouri.
 

AT&T’s Preparation of Sales and Use Tax Returns
4. Each month during the periods at issue, AT&T’s state tax group, located in its financial operations center in Alpharetta, Georgia, received business records showing billing information for each state.  Based upon this information, and applying a decisional process incorporated into its billing system, AT&T identified the applicable type of tax (sales or use) and the tax rate, by state, and established a corresponding tax code for each transaction.  

5. AT&T’s sales and use tax compliance group in Morristown, New Jersey, received reports from the financial operations center.  It combined the information on these reports with information from other divisions to generate combined sales and use tax returns.  These returns included taxes due with respect to the AT&T divisions.  

6. AT&T’s sales and use tax compliance group received sales and use tax return forms directly from the Director’s offices.  The return forms were preprinted.  AT&T used the preprinted forms at the Director’s request. 

7. The use tax return forms have designated places to separately report vendor’s use tax and consumer’s use tax.  

8. On the use tax return forms provided to AT&T by the Director, the blanks designated for reporting vendor’s use tax were “x’ed” out because the taxpayer was not registered with the Director for that particular type of tax.  

9. For all months at issue, AT&T reported its vendor’s use tax on its sales tax returns.
  The vendor’s use tax was coded as use tax within AT&T’s billing system, and was charged to 

and collected from AT&T’s customers at a rate of 5.725 percent, including the 1.5 percent local use tax.  

Formation of Lucent
10. AT&T transferred its tech division to Lucent in February 1996.  Lucent was then spun off from AT&T in October 1996.  

Refund Claims
11. Lucent filed refund claims on the Director’s Form 472B, Application for Tax Refund/Credit, for periods at issue as follows:  


April 1, 1993, through December 31, 1993
$1,000,000


January 1, 1994, through December 31, 1994
$2,100,000


January 1, 1995, through January 31, 1996
$1,400,000

TOTAL
$4,500,000

Lucent included a power of attorney authorizing it to pursue the claim on behalf of AT&T.  The refund claim Form 472B states:  “This form is to be used when applying for a tax refund/credit for sales/use tax.”  The form thus does not differentiate between sales and use tax.  On each form, in the blank headed “Reason for Overpayment,” a Lucent employee wrote:  “In accordance with the Missouri Supreme Court decision on March 26, 1996 declaring Statute 144.748 unconstitutional.  This is a protective claim for refund being filed for the purpose of protecting the closing of the statute of limitations.  Documentation is available to support this claim and will be provided at a latter [sic] date.”  

12. The Director issued an undated final decision granting a local use tax refund of $1,242,539.33 and denying $3,257,460.67 of the refund claim.  The Director issued a check for $1,941,479.88, thus paying $698,940.55 in interest.  Lucent filed its appeal with this Commission on September 14, 1998.  

Amended Refund Claims
13. Lucent prepared amended sales and use tax returns for July 1993 through March 1994 and July 1994 through January 1996.  Lucent sent them to the Director with a letter dated February 8, 2002, addressed to the Director’s Division of Taxation and Collection.  The hearing in this case was held on February 13, 2002.  

14. AT&T reported a small portion of consumer’s use tax, for which Lucent now seeks a refund, on its sales tax returns.  The remainder of the amended refund claims is for vendor’s use tax reported on the sales tax forms.  The amended refund claims do not include any of the local use tax that the Director has already refunded.  

15. Lucent’s amended refund claims are further reduced from the originals because Lucent removed certain transactions that it was unable to determine were subject to vendor’s use tax.  Lucent also removed the quarters ending June 1993 and June 1994 due to a lack of supporting detail to determine whether the tax had been accounted for.  

16. Lucent now seeks a local use tax refund of $2,130,701.87 for the periods at issue, plus interest.
  Lucent determined the amount of refund for each month by the following calculation:  (a) Lucent determined the amount of vendor’s use tax by reviewing the AT&T billing scans, and subtracted that amount from the original amount of sales tax reported on the return to determine the correct amount of sales tax; (b) Lucent allowed a two percent reduction in the sales tax amount as allowed by section 144.140, RSMo; (c) Lucent then subtracted the correct amount of sales tax from the sales tax paid on the sales tax return to determine the amount of sales tax overpaid; (d) Lucent next calculated the amount properly due on the use tax 

return by taking the vendor’s use tax, multiplying by .262 (1.5/5.725)
 to determine the amount of local use tax, and subtracting the local use tax from the vendor’s use tax; (e) Lucent then allowed a two-percent reduction in the use tax amount as allowed by section 144.710, RSMo; 

(f) Lucent subtracted the proper amount of use tax from the amount of sales tax overpaid to determine the amount of refund.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Lucent has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  General Sales and Use Tax Provisions


Section 144.020 imposes the sales tax on sales of tangible personal property within Missouri.  Therefore, the sales tax does not apply to a transaction if the transfer of title or ownership occurs outside Missouri, as such a transaction is not a retail sale in this state.  May Dep’t Stores Co. v. Director of Revenue, 748 S.W.2d 174, 175 (Mo. banc 1988).  Further, section 144.030.1 exempts from the sales tax those sales made in commerce between the states.  

Section 144.610.1 imposes the use tax “for the privilege of storing, using or consuming within this state any article of tangible personal property . . . in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.”   The use tax is thus imposed on interstate transactions that are not subject to the sales tax.  Section 144.610.2 provides:  


Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state, but a receipt from a vendor authorized by the director of revenue under the rules and regulations that he prescribes to collect the tax, given to the purchaser in accordance with the provisions of section 144.650, relieves the purchaser from further liability for the tax to which receipt refers. 


Section 144.650 requires that vendors who are selling tangible personal property for storage, use or consumption in this state must register with the Director.  Section 144.635 requires that vendors making a sale of tangible personal property for the purpose of storage, use or consumption in this state shall collect from the purchaser an amount equal to the percentage on the sale price imposed by the sales tax law in section 144.020 and give the purchaser a receipt therefor.  


Section 144.655.1 requires vendors to file returns and remit use tax (vendor’s use tax).   Section 144.655.4 provides that every person purchasing tangible personal property subject to use tax who has not paid the tax to a registered vendor shall file a return and remit use tax (consumer’s use tax).  


In the present case, there is no dispute that title passage for the transactions for which a refund was sought occurred outside Missouri; thus, the transactions should have been subject to use tax, not sales tax.  Lucent seeks a refund in the amount of the local use tax on those transactions.  

Section 144.748, RSMo 1994, imposed the local use tax at the rate of 1.5%.  In Associated Industries of Mo. v. Lohman, 114 S. Ct. 1815 (1994), the United States Supreme Court held that the local use tax scheme impermissibly discriminated against interstate commerce in localities where the local sales tax was less than 1.5%.  On remand to the Missouri Supreme Court, on March 26, 1996, the Court declared section 144.748 invalid in its entirety.  Associated Industries v. Director of Revenue, 918 S.W.2d 780 (Mo. banc 1996).  Effective 

May 21, 1996, the General Assembly repealed the local use tax statute, section 144.748, RSMo.  Section 144.748 had incorporated the provisions of section 144.190, pertaining to refund claims.  

II.  Specificity Requirement for Refund Claims

The Director claims that Lucent’s refund claim did not meet the specificity requirement of sections 136.035.3 and 144.190.3.  Section 144.190.3, as effective during the periods at issue, provided in part:  “Every claim for refund must be in writing under oath, and must state the specific grounds upon which the claim is founded.”  Similarly, section 136.035.3 provides in part:  “Every claim must be in writing under oath and state the specific grounds upon which the claim is founded.”  

We recognize that the legislature repealed section 144.748, which incorporated section 144.190.  However, in North Supply Co. v. Director of Revenue, 29 S.W.3d 378 (Mo. banc 2000), the court held that due process required that taxpayers be allowed a reasonable time after the repeal of section 144.748 to pursue a refund claim.  Therefore, the court held that the refund claim was not barred by a two-year statute of limitations under section 136.035.  Regardless of whether Lucent’s claim falls within section 144.190 or 136.035, the refund claim must state the specific grounds upon which it is founded.
  

A.  Court Cases Construing the Specificity Requirement

In St. Louis Southwestern Ry. v. State Tax Comm’n, 713 S.W.2d 830, 832 (Mo. banc 1986), construing section 136.035.3, the court explained the statutory requirement:

Such a procedure necessarily requires that the Director of Revenue be apprised of the grounds for the taxpayer’s claimed refund in a manner which allows him to make a meaningful determination of the issues presented by the taxpayers.  The whole point of the requirement of § 136.035.3 that the grounds upon which a claim is founded be specifically stated is to avoid forcing the Director to guess at the basis for the claim for refund and allow him to investigate the claim’s merit promptly.

Few court cases have explained the application of this standard.  The taxpayer in 
St. Louis Southwestern Ry. simply claimed that the method used in determining the 1975 corporate franchise tax against the St. Louis Southwestern Railway Company was erroneous, and the court held that that “broad assertion” failed to meet the requirements of section 136.035.3.  In International Business Machines v. Director of Revenue, 765 S.W.2d 611, 612 (Mo. banc 1989), the taxpayer’s sales tax refund claim stated that:

this tax amount was paid in connection with the marketing of computer programs and such activity has been declared not subject to tax in James v. Tres Computer Systems Inc., No. 63662 (Mo. Sup. Ct. Dec. 3, 1982).  [642 S.W.2d 347 (Mo. banc 1982)].  

The court stated:  

IBM’s broad reason supporting their request for refund was correctly interpreted by the Commission to preclude determination of issues not raised in Tres.
  No question regarding whether IBM sold, leased, rented, or licensed the software was properly before the Commission, and hence is not before this court.  

Id. at 612-613.

In Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995), the court applied section 143.821, which requires a taxpayer to state the “specific grounds” for an income tax refund.  The court thus excluded from consideration a claim by the Mattesons regarding the taxability of a military pension, brought up for the first time before the AHC, that was wholly unrelated to their principal refund claim that non-Missouri source income could not be counted in calculating the rate at which their timber profits would be taxed. 
In Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560 (Mo. banc 2000), the court upheld the AHC’s determination that the Royals had not complied with section 144.190.3 for one item in their refund claim – yearbooks – because the documentation and explanation supporting their refund claim did not discuss the yearbooks and included them only as one item of a larger spreadsheet.  

Finally, in Dyno Nobel, Inc. v. Director of Revenue, 75 S.W.3d 240 (Mo. banc 2002), Dyno Nobel had filed a refund claim stating:  “Taxes were incorrectly accrued on purchases that were not taxable to Dyno Nobel, Inc.”  Id. at 241.  The Director requested a more detailed explanation as to why the transactions were not taxable.  Dyno sent a letter stating:  

Dyno Nobel, Inc. is requesting a refund for use taxes that were incorrectly accrued on purchases that were not taxable.  Dyno Nobel entered into a cost sharing agreement with Hercules, Inc. over the electricity generated at the Hercules plant. . . . The costs include all inputs such as labor, overhead, and coal.  Hercules pays the full amount of use tax on taxable inputs such as coal and includes those taxes as part of its cost basis.  However, for the period October 1994 through September 1997, Dyno Nobel accrued the use tax as well on the full amount of the electricity it used.  As a result, tax has been paid on the same items twice.  Dyno Nobel is simply requesting a refund on taxes that should never have been paid.  

Id. at 241-42.

With a later letter to the Director, Dyno included a copy of the utilities contract between Dyno and Hercules.  The court upheld this Commission’s determination that the refund claim stated the specific grounds upon which it was founded.  The court stated:  

While it is true that the refund request and subsequent clarification submitted by Dyno were not artfully drafted, they were sufficient to apprise the Director of the grounds presented for the refund, and allowed for a meaningful determination of those issues.  The initial request for refund made clear that Dyno was claiming that the utilities obtained from Hercules were “purchases that were not taxable.”  The information before the Director, including the utility agreement and the information about the facility acquired by the Director’s own auditor, obviously showed that the transaction occurred completely within Missouri and that sales tax, rather than use tax, was at issue.  

Id. at 242.  


B.  Application to This Case 

In this case, Lucent’s refund claim stated the grounds for the refund, as the statute requires.   Lucent raised claims for refund and presented the grounds that the local use tax was declared unconstitutional in Associated Industries.  The Director obviously understood that the claims were for a refund of local use tax, as the Director refunded local use tax to Lucent in response to each refund claim.  This is not a situation such as IBM, Matteson, or Kansas City Royals, where the taxpayer raised a completely different issue of tax exemption or exclusion that had not been presented to the Director, nor was the claim a “broad assertion” as in St. Louis Southwestern Ry.  


The parties do not dispute that the transactions at issue should be subject to use tax but were reported on sales tax returns.  The Director argues that because Lucent is seeking a refund of sales tax paid, while it claimed a refund of use tax paid, it cannot get the refund.  The Director claims that Lucent is now raising a new issue that the sales AT&T reported on its sales tax 

returns were exempt from sales tax as interstate transactions under section 144.030.  We recognize that although the sales tax and use tax are complementary, they are distinct taxes imposed on distinct incidents of taxation.   Star Service & Petroleum Co. v. Administrative Hearing Comm’n, 623 S.W.2d 237, 238 (Mo. banc 1981).  However, we also believe that we should not exalt form over substance in tax matters, and that a mere mistaken nomenclature as to a complementary tax should not preclude a refund.  We do not regard Lucent as raising a new claim of exemption, but as simply mislabeling the type of tax.  Lucent’s claim is, and always has been, that it is entitled to a refund of unconstitutional local use tax.  However, it reported the use tax on the wrong form. 

In Kerr Glass Manuf. Corp. v. Director of Revenue, No. RS-80-0317 (Mo. Admin. Hearing Comm’n Sept. 21, 1982), the taxpayer submitted a refund claim for sales tax paid.  This Commission concluded that use tax, not sales tax, actually applied to the transaction.  This Commission stated:  

This Commission does not believe that mistakenly ascribing an incorrect title to a particular tax serves to change the nature of that tax.  The tax paid by [Kerr Glass] herein was use tax, not sales tax, and should be treated accordingly.  There are substantive differences between sales and use tax.  As stated in Star Serv. and Petroleum Co. v. Administrative Hearing Commission, 623 S.W.2d 237, 238-239 (Mo. banc 1981),

Although the sales and use taxes are “complimentary [sic] and supplementary,” they are separate taxes, arising out of different incidents.  The sales tax is now a tax on gross receipts for the privilege of engaging in the business, in the state, of selling tangible personal property and certain specified services.  Section 144.021, RSMo 1978.  The use tax is imposed upon the privilege of storing, using or consuming tangible personal property in the state.  Section 144.610.

Such inherent differences between sales and use tax can be neither ignored nor lessened by a mere mislabeling of the tax upon 

payment.  In the field of taxation, administrators of the laws must concern themselves with substance and realities, and formal written documents, such as these tax returns and this refund request which incorrectly label this tax as sales tax, are not rigidly binding.  Halvering v. F & R Lazarus & Co., 308 U.S. 252, 255 (1939).  As such, those taxes paid within the appropriate two year statute of limitations should be refunded to Petitioner.  The issues having been fully presented to this Commission, there is no need to unnecessarily delay this refund by requiring Petitioner to file an amended return as suggested by Respondent.


In Dyno Nobel, 75 S.W.3d at 241-42, the court concluded that the taxpayer was entitled to a refund, even though the taxpayer paid use tax on what the Director later conceded should have been a sales tax transaction.  The court held, furthermore, that the Director could not keep the tax because the Director had not made an assessment for sales tax.

In this case, there is no dispute that the transactions in question were subject to use tax, section 144.610, and that the taxpayer mistakenly remitted use tax on sales tax returns.  There is no question that the local use tax is unconstitutional and that Lucent raised that issue in its refund claims.  Allowing the refund in this case is consistent with the court’s ruling in Dyno Nobel, 75 S.W.3d at 241-42, and this Commission’s previous ruling in Kerr Glass.  


The parties dispute the extent to which the Director should have discerned that use taxes were reported on sales tax returns, and the Director argues that Lucent’s failure to bring that fact to the Director’s attention precludes a refund of those taxes.  This Commission conducts a de novo review.  J.C. Nichols, 796 S.W.2d at 20.  We do not have the authority to superintend the Director’s procedures.   Missouri Health Facilities Review Committee v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Lucent argues that the Director was conducting an audit of AT&T for a prior period, and that the audit staff realized that AT&T had vendor’s use tax liabilities.  It is not this Commission’s function to determine what the Director’s 

staff should have done.  In performing our de novo review, we may receive evidence pertinent to the refund claim, regardless of whether the same information was before the Director.  We have concluded that the refund claim stated the grounds for the refund claim, as the statutes require.  Contrary to the Director’s argument, we do not read the specificity requirement so broadly that our review is precluded because the claim did not state that the vendor’s use tax was reported on sales tax returns.  We are somewhat sympathetic to the Director’s argument that the Director had inadequate information to discern that the use tax was reported on sales tax returns.  However, we believe that our ruling here is consistent with the statutory requirements of specificity, as well as the role of this Commission in conducting a de novo review.  

We conclude that Lucent is entitled to a refund of $2,130,701.87 for the periods at issue.
 

III.  Interest


Lucent also argues that it is entitled to interest on the refund.  The Director did not address this issue.   In Associated Indus., 918 S.W.2d 780, the Missouri Supreme Court struck down section 144.748 in its entirety.  Section 144.748 incorporated section 144.190, which allows full refunds with interest for taxes erroneously paid within three years of the refund request.  Effective May 21, 1996, the legislature repealed section 144.748.  In North Supply, 

29 S.W.3d 378, the court held that that due process required that taxpayers be allowed a reasonable time after the repeal of section 144.748 to pursue a refund claim.  Therefore, the court held that the refund claim was not barred by a two-year statute of limitations under section 136.035.  In our final order in North Supply Co. v. Director of Revenue, No. 98-2585 RV (Mo. Admin. Hearing Comm’n Dec. 22, 2000), we found, without objection from the Director, that the 

taxpayer was entitled to interest on its refund of unconstitutional local use tax.  Although the court’s decision in North Supply did not address interest, the reasonable implication of that decision is that the taxpayer should be afforded a full remedy from the unconstitutional statute.  Therefore, we conclude that Lucent is also entitled to interest on the refund.
   

Summary


We conclude that Lucent is entitled to an additional refund of $2,130,701.87 for the periods at issue, plus interest.
 

SO ORDERED on September 23, 2002.



________________________________



KAREN A. WINN



Commissioner

	�We have changed the case caption accordingly.  


	�The record is unclear as to which AT&T divisions are involved in this case.  Transcript pages  61, 67-68, and 81 indicate that only the Network Systems Division is at issue.  Exhibit 29, pages 16-17, indicate that the Information Systems Division was also involved.  Regardless, the part of AT&T that became Lucent is at issue in this case.  We refer to the division or divisions at issue as the “tech division.”  


	�Thus, the parties do not dispute that the transactions at issue were subject to Missouri use tax, and not Missouri sales tax.  





	�Lucent is unable to explain why this occurred.  


	�That figure is less than the $3,257,460.67, originally denied by the Director, due to the reductions described in Finding 15.  


	�The local use tax rate divided by the use tax rate.  





	�Ex. 22(a), “Refund Computation Schedule” (tabbed as “Summary Schedule”).  Although Lucent’s claim also includes a small portion of consumer’s use tax, the headings on the schedule only refer to vendor’s use tax.  Presumably the trace amount of consumer’s use tax was included with the vendor’s use tax for purposes of performing the computation.  





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Director’s amended answer asserts that a portion of Lucent’s claim was barred by the statute of limitations and that a portion of the local use tax refund that the Director granted was erroneous because it was barred by the statute of limitations.  However, in response to Lucent’s second request for admissions, the Director admits that Lucent’s refund claims were filed within the time permitted under Missouri law.  (Ex. 26, Nos. 2-4.)  


�All grounds for refund, as well as all claims for refund, must be raised first with the Director of Revenue.  This Commission may not decide claims filed for the first time before them, nor may we rule on grounds not presented to the Director of Revenue.  (Citations omitted.)  


	�This is the amount shown on the tabbed “summary schedule” in Exhibit 22(a).  In spite of the voluminous evidence presented, the record does not connect the numbers shown in the billing scan summaries in Exhibit 24 to the “Vuse Amount” reflected on the summary schedule in Exhibit 22(a) for each period in question.  


	�There is some indication in the record that the interest the Director paid may have been erroneously calculated.  (Ex. 12; Ex. 35 at 38-39.)  However, we have been unable to make that determination, as the Director awarded $698,940.55 in interest (Ex. 10 at 3), and the record does not show how that amount was determined.   





	�Lucent’s reply brief also requests costs and attorney fees.  An action for costs and attorney fees is a separate action, section 536.087, and we have no authority to award costs and fees as part of the underlying case.  
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