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)

CHRISTOPHER LUCAS,
)




)
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)

CORRECTED DECISION


There is cause to discipline Christopher Lucas for pleading guilty to two counts of forgery and one count of theft and for committing the conduct that served as the basis of those charges.  

Procedure


On February 23, 2006, the State Board of Accountancy (“the Board”) filed a complaint.  We served the complaint and our notice of complaint/notice of hearing on Lucas by certified mail on March 2, 2006.  The Board filed a first amended complaint on April 4, 2006, which it served on Lucas.  Lucas did not respond to the original or the first amended complaint.  The Board filed a motion for summary determination on May 23, 2006.  We gave Lucas until June 9, 2006, to respond, but he did not. 

Pursuant to § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision, and no party raises a genuine issue as to such facts.  A claimant must show that there is no genuine dispute as to those material facts on which it would bear the burden of proof at hearing.  Once the movant has done so, the other party must show that the material facts are genuinely in dispute.
    

The Board supports its factual allegations with certified and authenticated records from the District Court of Johnson County, Kansas, and with a licensure affidavit from the Board’s executive director.  Lucas filed nothing to put the Board's facts into dispute.
Findings of Fact


1.
The Board issued Lucas a certified public accountant (“CPA”) certificate on 
March 25, 1992.  Lucas’ CPA certificate was current and active at all relevant times.
2.
On July 29, 2003, the State of Kansas filed a six-count criminal complaint against Lucas in the District Court of Johnson County, Kansas, Case No. 03CR02028.  Counts I and IV charged:

COUNT I -- That between the 1st and 15th day of August 2001, in the County of Johnson, State of Kansas, Christopher E. Lucas did then and there unlawfully, feloniously, willfully, knowingly and with intent to defraud, make, alter or endorse a written instrument, to-wit:  an IRS settlement letter concerning Larry Finney, in such a manner that it purported to have been made by another person, to-wit:  IRS Revenue Agent Robert Tice, who did not give authority, a severity level 8 non-person felony, in violation of K.S.A. 21-3710, K.S.A 21-4704 and K.S.A. 21-4707.

*   *   *

COUNT IV -- Further, that on or about the 30th day of April 2001, in the County of Johnson, and State of Kansas Christopher E. Lucas did then and there unlawfully, feloniously, willfully, knowingly and with intent to defraud, make, alter or endorse a written instrument, to-wit: check #4765 in the amount of $1500, drawn on the Steffy and Associates account at the Citizens Community Credit Union, in such a manner that it purported to have been made with different provisions, to-wit:  the name of the payee, by another person, to-wit:  Britt Steffy, who did not give authority, and Christopher E. Lucas concealed the fact of the crime, tolling the Time Limitations Statue in K.S.A. 21-3106, a severity level 8 non-person felony, in violation of K.S.A. 21-3710, K.S.A. 21-4704 and K.S.A. 21-4707.

3.
On March 24, 2005, Lucas pled guilty to Counts I and IV.  The State of Kansas dismissed the remaining counts.  On July 7, 2005, the court sentenced Lucas to eight months’ imprisonment on each of Counts I and IV, the sentences to run concurrently.  The court also ordered Lucas to pay restitution in the amount of $9,500.  
4.
Lucas committed the conduct as set forth in Counts I and IV.
5.
On April 6, 2004, the State of Kansas filed a four-count criminal complaint against Lucas in the District Court of Johnson County, Kansas, Case No. 04CR00758.  Count I charged:

COUNT I—Further, that between December 2002 and September 2003, in the City of Overland Park, County of Johnson, and State of Kansas, Christopher E. Lucas did then and there unlawfully, feloniously and willfully obtain or exert unauthorized control over property, or obtain by deception control over property, to-wit:  US Currency, with the intention to permanently deprive the owner, to-wit:  Lee Goss of the possession, use or benefit of the property, of a value of at least $25,000.00 or more, a severity level 7 non-person felony, in violation of K.S.A. 21-3701, K.S.A. 21-4704 and K.S.A. 21-4707.
6.
On March 24, 2005, Lucas pled guilty to Count I.  The State of Kansas dismissed the remaining counts.  On July 7, 2005, the court sentenced Lucas to eight months’ 
imprisonment, to run concurrently with the sentences in Case No. 03CR02028.  The court also ordered Lucas to pay restitution in the amount of $22,893.13.
7.
Lucas committed the conduct as set forth in Count I.

Conclusions of Law


We have jurisdiction to hear this matter.
  The Board has the burden of proving facts for which the law allows the Board to discipline Lucas.

Missouri Accountancy Act


Effective August 28, 2001, the General Assembly repealed the laws relating to the State Board of Accountancy, §§ 326.011 to 326.230 (“the prior law”), and enacted §§ 326.250 to 326.331, the “Missouri Accountancy Act” (“the present law”).
  Under the prior law, the Board issued a “certificate of certified public accountant” to those qualifying under § 326.060, RSMo 2000.  The present law defines a “CPA” as one who holds a certificate or license as defined in 
§ 326.256.
  A “certificate” is “a certificate issued pursuant to section 326.060 prior to August 28, 2001[.]”
  A license is “a license issued pursuant to section 326.280 [of the present law.]”
  Section 326.280 of the present law sets forth the same qualifications for a license as § 326.060 did for a certificate under the prior law, that is, qualifications relating to residency, age, good moral character, and examinations.  

The Board’s affidavit avers that it issued a CPA certificate to Lucas on March 25, 1992, and that his “certificate was at all relevant times current and active.”  There is no indication that when the present law became effective he was issued a “license” in place of the certificate.   
Section 326.310.2 authorizes the Board to file complaints against “any certified public accountant,” which § 326.256.1 (4) and (5) define as including certificate holders, such as Lucas.   Therefore, we refer to Lucas as having a CPA certificate rather than a license.  

Section 326.310.2(2) and (19)

The Board contends that it may discipline Lucas because he pled guilty to the crimes of forgery and theft.  Section 326.310.2 allows discipline for the following causes:


(2) The person has . . . entered a plea of guilty . . . in a criminal prosecution under the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *


(19) Failure, on the part of a holder of a certificate, license or permit pursuant to section 326.280 or 326.289, to maintain compliance with the requirements for issuance or renewal of such certificate, license, permit or provisional license or to report changes to the board pursuant to sections 326.280 to 326.289[.]

A guilty plea is some evidence of the facts charged,
 but not conclusive evidence.  It is a declaration against interest, which the defendant may explain away.
  Lucas did not respond to the first amended complaint or to the motion for summary determination.  That leaves undisputed the Board’s evidence that Lucas not only pled guilty to, but committed the two forgeries and the theft.   
A.  Qualifications, Functions, or Duties

1.  Qualifications
A qualification for being granted what is now called a CPA license is that the person be “of good moral character.”  Section 326.280.1(3).  Section 326.060.1(3), RSMo 1986, made good moral character a qualification for a certificate when the Board issued Lucas his certificate in 1992.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Lucas forged an official government letter, forged a check for $1,500, and stole $25,000.  This conduct shows Lucas’ disregard for honesty and respect for the law and the rights of others.  Therefore, § 326.310.2(2) provides cause to discipline Lucas for pleading guilty to three crimes reasonably related to the qualifications of a license.  By committing criminal offenses that are inimical to good moral character, Lucas failed to maintain compliance with the requirement that 
§ 326.280.1(3) imposes for the issuance of a CPA license.  Likewise, § 326.310.2(19) also provides cause to discipline Lucas.
2.  Functions and Duties
The functions and duties of a CPA include:


(17) "Public accounting":

(a) Performing or offering to perform for an enterprise, client or potential client one or more services involving the use of accounting or auditing skills, or one or more management advisory or consulting services, or the preparation of tax returns or the furnishing of advice on tax matters by a person, firm, limited liability company or professional corporation using the title “C.P.A.” or “P.A.” in signs, advertising, directory listing, business cards, letterheads or other public representations;

(b) Signing or affixing a name, with any wording indicating the person or entity has expert knowledge in accounting or auditing to any opinion or certificate attesting to the reliability of any 
representation or estimate in regard to any person or organization embracing financial information or facts respecting compliance with conditions established by law or contract, including but not limited to statutes, ordinances, rules, grants, loans and appropriations; or

(c) Offering to the public or to prospective clients to perform, or actually performing on behalf of clients, professional services that involve or require an audit or examination of financial records leading to the expression of a written attestation or opinion concerning these records[.]

The functions and duties of a CPA include, among other things, handling the money of other people, determining their tax liability, dealing with the taxing authorities on their behalf, and issuing opinions about the financial soundness of people and businesses that others rely upon to make financial decisions.  The common thread among these functions and duties is trust; those relying on the CPA must be able to trust in his or her integrity.  The forgery of a government document and a check and the theft of money directly relate to these functions and duties because they demonstrate dishonesty.


Therefore, § 326.310.2(2) provides cause to discipline Lucas for pleading guilty to three crimes reasonably related to the functions and duties of a CPA.  
B.  Essential Element of Fraud or Dishonesty
The Board may impose discipline if the crimes to which Lucas pled guilty have fraud or dishonesty as “an essential element.”  Interpreting identical language in a predecessor statute to 
§ 326.310, the court held:

The above statute is as simple as are the facts in this case. Dishonesty or fraud must be an essential element of the crime. In other words, the question is not whether this particular respondent was in fact guilty of a dishonest or fraudulent intent; rather, the question is whether the offense with which he was charged and to which he pleaded guilty is one necessitating proof of fraud or 
dishonesty-that is, always requiring that fraud or dishonesty be present as an element of the offense.
The court examined the statutory elements of the crime involved to determine its essential elements.  
Counts I and IV in Case No. 03CR02028 were based on K.S.A. § 21-3710, which sets forth the elements of forgery:
(a) Forgery is knowingly and with intent to defraud:
(1) Making, altering or endorsing any written instrument in such manner that it purports to have been made, altered or endorsed by another person, either real or fictitious, and if a real person without the authority of such person; or altering any written instrument in such manner that it purports to have been made at another time or with different provisions without the authority of the maker thereof; or making, altering or endorsing any written instrument in such manner that it purports to have been made, altered or endorsed with the authority of one who did not give such authority;
(2) issuing or delivering such written instrument knowing it to have been thus made, altered or endorsed; or
(3) possessing, with intent to issue or deliver, any such written instrument knowing it to have been thus made, altered or endorsed.
We emphasized the portion of K.S.A. 21-3710(a) showing that fraud is an essential element of the forgeries to which Lucas pled guilty.  Further, fraudulent intent always displays dishonesty.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  Therefore, fraud and dishonesty are essential 
elements of forgery.  Accordingly, § 326.310.2(2) provides cause to discipline Lucas for the two guilty pleas to forgery.  
Count I in Case No. 04CR00758 is based on K.S.A. § 21-3701, which sets forth the elements of theft:
a) Theft is any of the following acts done with intent to deprive the owner permanently of the possession, use or benefit of the owners property:
*   *   *

(2) obtaining by deception control over property[.]
The definition of dishonesty set out above is an accurate characterization of taking the money of another with the intent to permanently deprive that person of the money without the other’s consent.  Further, “deception” involves dishonesty.  To “deceive” is “to cause to believe the false.”
  Therefore, fraud and dishonesty are essential elements of theft.  Accordingly, 
§ 326.310.2(2) provides cause to discipline Lucas for pleading guilty to theft. 
C.  Moral Turpitude


The Board contends that the forgeries and theft involve moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
Crimes of fraud and theft involve moral turpitude.
  Section 326.310.2(2) provides cause to discipline Lucas for pleading guilty to the two forgeries and the theft because they involved moral turpitude.
Section 326.310.2(6) and (15)

Section 326.310.2 allows discipline for:

(6) Violation of . . . any lawful rule or regulation adopted pursuant to this chapter;
*   *   *


(15) Violation of professional standards or rules of professional conduct applicable to the accountancy profession as promulgated by the board[.]
Section 326.271.2 requires the Board to “promulgate rules of professional conduct for establishing and maintaining high standards of competence and integrity in the profession of public accounting.”  Accordingly, the Board promulgated Regulation 4 CSR 10-3.060, § (1) of which provides:
A licensee shall not commit any act that reflects adversely on his or her or the firm’s fitness to engage in the practice of public accounting.

The Board offered Lucas’ three guilty pleas as evidence that he committed the crimes, but there is little indication that these acts were committed within the practice of public accounting.  Nevertheless, the regulation applies to “any act.”  “Any” means “all comprehensive” and “without limitation.”
  Therefore, the phrase “any act” includes those committed outside the practice of public accountancy but still reflecting adversely on the certificate holder’s fitness to practice.  
As we explained in our conclusions of law regarding § 326.310.2(2), the forgeries and theft show that Lucas does not have the qualifications or good moral character to carry out the functions and duties of a CPA.  For the same reasons, Lucas’ conduct violates the professional 
standard set forth in 4 CSR 10-6.010 in that the criminal nature of his conduct reflects adversely on his fitness to practice.  Therefore, § 326.310.2(6) and (15) provide cause to discipline Lucas.
Section 326.310.2(13)

Section 326.310.2(13) provides cause to discipline for “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  

The first amended complaint states in paragraph 16:  “By committing the crimes of forgery and theft, Lucas violated a professional trust and confidence, providing grounds for discipline pursuant to Section 326.310.2(13), RSMo.”  The pleading provides no factual allegation that Lucas committed the crimes while practicing accountancy or that he had some professional relationship to the victims of or those affected by his crimes.   To comply with due process and our regulation on complaints, the complaint must set forth the course of conduct and the law providing discipline for such conduct.
  We cannot find discipline for uncharged conduct.
    
Even if the first amended complaint alleged the requisite facts, the Board’s only evidence lies in the court records of the criminal case.  They contain little to show whether Lucas committed the crimes in some professional context.  The Board must prove the facts essential to its legal theory by a preponderance of the credible evidence.
  The Board may meet this burden 
by substantial evidence of probative value or by inferences reasonably drawn from the evidence.
  

In Count I of Case No. 03CR02028, Lucas pled guilty to forging an IRS settlement letter.  In his victim impact statement, Larry Finney states that he trusted Lucas and, “Not only the thousand’s [sic] of dollars I paid Mr. Lucas but now the thousands of dollars in interest, penalities [sic] & back taxes currently being paid to satisfy the I.R.S. & the additional expenses of hiring a real C.P.A. to guide me thru this process.”  These statements contain some indications that the crime may have involved Lucas’ representation of a client on tax matters, but, without more, they do not provide substantial evidence for us to make a finding that Lucas committed the crime in Count I in the practice of his profession.    
As to the other forgery and the theft, there is nothing in the charges to which Lucas pled guilty or in any of the other court records to show that he committed the crimes as part of his accountancy practice. 

We find no cause to discipline Lucas under § 326.310.2(13).
Summary


We find cause to discipline Lucas under § 326.310.2(2), (6), (15), and (19).  We cancel the hearing.

SO ORDERED on July 25, 2007.



________________________________



TERRY M. JARRETT
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