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DECISION


Beverley J. Lucas is subject to discipline for violating sanitation, licensing, and recordkeeping standards.   

Procedure


The State Board of Cosmetology (“the Board”) filed a complaint on July 31, 2003.  On June 14, 2004, and July 1, 2004, we convened a hearing on the complaint.  Assistant Attorney General Craig H. Jacobs represented the Board.  Lucas presented her case.  The Board filed the last written brief on November 3, 2004.  

Findings of Fact

1. Lucas holds a cosmetologist license and cosmetology instructor license that are, and were at all relevant times, current and active.  

The Attic Salon

2. Lucas operated The Attic Salon (“the Salon”) under a cosmetology establishment  license that is, and was at all relevant times, current and active.  

Count I

3. On June 5, 2001, the Salon was closed.  That day:

a. the disinfectant solution in use was “Mar-V-Cide,” which did not have demonstrated virucidal activity;

b. dirty combs and brushes with hair in them were uncovered at work stations;

c. a razor blade used for scraping paint, with paint on it, was at a work station;

d. the shampoo bowls, chairs, and sinks were not clean;

e. the floors, rollabouts, and work stations were not clean;

f. the restroom sink leaked;

g. the restroom was not clean; and  

h. the ceiling was missing a tile that Lucas removed due to rain because the roof leaked. 

Count II

4. On July 26, 2001, at the Salon:

a. the disinfectant solution in use was “Super Star,” which did not have virucidal activity;

b. the ceiling was missing a tile;

c. the Board’s inspector shook the restroom sink to see if it was properly fixed to the wall because there was a small gap between the sink and the wall; shaking the sink made it leak, and Lucas repaired it that same day;

d. an unsanitized nail brush was uncovered on a shelf;

e. an unsanitized nail file was located in a drawer;

f. a work station was not clean; and

g. the first aid kit contained no antiseptic or styptic and no bandages, but those items were elsewhere on the premises.


Count III

5. On August 6, 2002, the Salon was closed for business, but Lucas opened it for the Board’s inspector.  Lucas’ cosmetologist license
 was not posted in public view at the Salon because she had left it at a nursing home where she practiced cosmetology on residents.  

Bev’s School of Beauty 

6. Lucas operated Bev’s School of Beauty (“the School”) in the same building as the Salon under a cosmetology school license that is, and was at all relevant times, current and active.

Count IV 

7. On March 13, 2001, at the School:

a. the restroom was not clean because a client had suffered an incontinent incident and worsened it in trying to clean it up.  Lucas cleaned the restroom as soon as she learned that it was soiled;

b. the School was cluttered with broken chairs, bottles, plastic bags, and other trash;

c. implements and instruments were not sanitized;

d. work stations, mirrors, shampoo bowls, and chairs were dirty; 

e. Lucas did not style or cut any customer’s hair; and

f. one student license was not posted.

Count V

8. On March 30, 2001, at the School:

a. implements and instruments were not sanitized;

b. the School was cluttered with debris; and

c. Lucas was styling customers’ hair, claiming that she was demonstrating for a student who did not have enough hours to work on customers’ hair.

Count VI

9. On June 5, 2001, at the School:

a. one student license was not posted because that student had no license; 

b. the lighting was off in some areas, but not where students were working;

c. one shampoo bowl was not in working order;

d. the disinfectant solution was “Mar-V-Cide”;

e. the first-aid products available were not usable; and

f. the time clock for student use was not in working order.


Count VII

10. On July 26, 2001, at the School:

a. the lights in the back of the school were turned off where students were not working;

b. implements and instruments were not sanitized;

c. used wax sticks were left out in the open;

d. at least one student license was not posted; 

e. no first-aid supplies were available; and

f. charts of the circulatory system, bones, muscles, anatomy, nerves, pH scale, and history of hair and nails were not available.

Count VIII

11. On August 17, 2001, at the School:

a. Lucas was providing cosmetology services for the instruction of a student;

b. one student license was not posted; and

c. styling chairs and various parts of hood-type hair dryers were repaired with gray duct tape.

Count IX

12. On October 31, 2001, Lucas had failed to file termination forms for nine students who were no longer attending the School.  The termination forms are in duplicate.  Writing on the top white page makes a copy on the bottom yellow page.    

Count X

13. On July 10, 2003, at the School:

a. the floors, walls, ceilings, equipment and contents were not clean;

b. work stations were cluttered with items not used at work stations, including chemicals that could be dangerous around chemicals used at the work stations;

c. one work station was covered with powder that had not been cleaned up after its use, and with powder-covered implements, including stained gloves and a cloth;

d. the wax area needed cleaning, including the disposal of used wood wax sticks left on a tray and covered with soiled towels; and

e. Lucas had failed to file termination forms for students who were no longer attending the School.

Conclusions of Law

We have jurisdiction to hear the Board’s complaint under § 329.140.2,
 which states:


The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes[.]

The Board has the burden to prove that Lucas has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).
  

A.  Display of Licenses

The Board argues that Lucas failed to display certain licenses, which is cause for discipline under the provisions of § 329.140.2 that allow discipline for: 


(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter; 

*   *   *


(12) Failure to display a valid license if so required by this chapter or any rule promulgated hereunder[.]

(Emphasis added.)  

The Board cites 4 CSR 90-2.010(5)(B), which states: 

It shall be the responsibility of the holder of the license to operate a school to submit student enrollment forms to the board at least two (2) weeks prior to the anticipated commencement of a student’s studies.  The application shall be on a form approved by the board, be properly completed and accompanied by the appropriate fee(s).  No student shall receive any credit for training received at a school until the application is received and approved by the board and the student license is returned to the school.  The student license shall be conspicuously displayed with a photograph taken within the last two (2) years and is not transferable.  

(Emphasis added.)  The Board also cites 4 CSR 90-4.010(3)(E), which states: 

Display of License.  Shop licenses shall be posted in plain view within the shop or establishment at all times.  Operator licenses, apprentice licenses or student temporary permits shall either be posted at each respective assigned work station or all posted together in one (1) conspicuous, readily accessible, central location within the shop area that will allow easy identification of the persons working in the shop by clients, board representatives or the general public. . . .

(Emphasis added.)  The Board alleges that one student license was not posted at the School on March 13, June 5, July 26, and August 17, 2001.  Lucas’ failure to post student licenses violated 4 CSR 90-2.010(5)(B) and 4 CSR 90-4.010(3)(E).  Therefore, Lucas is subject to discipline under § 329.140.2(6) and (12).  

The Board also argues that Lucas was required to post her cosmetologist license in public view at the Salon on August 6, 2002, under 4 CSR 90-4.010(3)(E) and under § 329.110.1, which states: 

If an applicant for examination for cosmetology passes the examination to the satisfaction of the state board of cosmetology and has paid the fee required and complied with the requirements pertaining to this chapter, the board shall cause to be issued a license to that effect.  The license shall be evidence that the person to whom it is issued is entitled to engage in the practices, occupation or occupations stipulated therein as prescribed in this 

chapter.  The license shall be conspicuously displayed in his or her principal office, place of business, or employment. 

(Emphasis added.)  We disagree.  We must read 4 CSR 90-4.010(3)(E) and § 329.110.1 together because they both set forth requirements for posting Lucas’ cosmetologist license.  As cited above, 4 CSR 90-4.010(3)(E) requires the posting of a cosmetology license at an “assigned work station.”  Lucas was not working at the Salon when the license was absent, so she was not “assigned” a work station.  Moreover, because the Board cites nothing to bar a licensee working somewhere temporarily, we conclude that the cosmetology license need not be permanently affixed in the “principal” office, place of business, or employment – at least not when the shop was closed – but must appear where Lucas is actually working.  Therefore, we conclude that Lucas is not subject to discipline for failing to post her license in the shop when it was closed.  

B.  Other Regulatory Violations 

The Board also argues that Lucas is subject to discipline under § 329.140.2(6) for violating the following regulations.  

The Board cites 4 CSR 90-2.010(5)(D), which states: 

All persons holding a license to operate a cosmetology school shall be responsible for submitting properly completed termination forms for all students who terminate their training.  Cosmetology school license holders are responsible for obtaining termination forms from the board.  Termination forms must be submitted within two (2) weeks of the date of student’s termination.  The date of a student’s termination is either: 1) the date the student affirmatively indicates to the school his/her intent to terminate training; or 2) the last day of any two (2)-week period during which the student failed to attend a single class.  However, a school shall not terminate a student for up to six (6) weeks if the student notifies the school in writing of his/her leave of absence and the student’s anticipated date of return.  If the student does not return on the anticipated date of return, the school shall automatically terminate the student on that date.  The phrase, training hours, is defined as the number of hours a student was in attendance at the 

school and for which time the school kept a record of those hours for instruction or training.  

(Emphasis added.)   The Board offered evidence that Lucas did not timely file the required forms.  Lucas alleges that she eventually delivered the forms, but has not proven that she filed them timely in accordance with the regulation.  For example, she produced no duplicates showing that she prepared the forms contemporaneously with their due date.  Her failure to timely terminate the enrollment of the nine students who were no longer attending the School violated 4 CSR 90-2.010(5)(D).  

The Board cites 4 CSR 90-2.010(7)(N), which required Lucas to have in the School “[f]irst-aid facilities[.]”  The Board showed that the first aid kit lacked certain supplies, but the regulation does not require all supplies to be in a kit at all times.  Lucas testified that she had the supplies on the premises.  She did not violate 4 CSR 90-2.010(7)(N).

The Board cites 4 CSR 90-2.010(7)(O), which required Lucas to have in the School: 

[v]isual aids on the circulatory system, bones, muscles, nerves, anatomy, pH scale and history of hair and nails[.]

Lucas’ failure to have available a chart of the circulatory system, bones, muscles, anatomy, nerves, pH scale, and history of hair and nails violates 4 CSR 90-2.010(7)(O).  

The Board cites 4 CSR 90-2.010(7)(S), which required Lucas to have in the School “[o]ne (1) time clock for student hours[.]”  Lucas’ failure to have available a working time clock to record student hours violates 4 CSR 90-2.010(7)(S).

The Board cites 4 CSR 90-2.010(9)(A), which states: 

To insure the adequate preparation of its students, every school shall allow its instructors to perform only bona fide demonstration on members of the general public.  A bona fide demonstration is one performed for the instruction of students where one (1) or 

more students actually observe or participate in the work being performed by the instructor.

(Emphasis added.)  The Board alleges that Lucas cut hair in the School on March 13 and 30, 2001, with no students observing.  The Board’s evidence was the testimony of a former supervisor of a former inspector from reports that the witness did not write.  The witness admitted that conflicting statements in the reports, especially the March 30, 2001, report, were confusing.  Lucas testified that she did no hair cutting on March 13, 2001, and that she had a student observing her work on March 30, 2001.  We find that testimony credible.  We conclude that Lucas did not violate 4 CSR 90-2.010(9)(A).   

The Board cites 4 CSR 90-11.010(1)(A) (effective September 30, 2000 through July 29, 2001), which states: 

Lighting and Ventilation.  A minimum of thirty (30) footcandles light intensity shall be provided in all areas where all classified occupations of cosmetology are practiced.  A minimum of five (5) footcandles must be provided in areas used for waiting rooms, storage, corridors, etc[.]  

The Board argues that the back areas where the lights were off – bathrooms, breakroom, and classroom – are considered work areas, but the regulation’s plain language refers to areas where “occupations of cosmetology are practiced.”  There is no evidence that anyone practiced cosmetology where the lights were off, or that the places where they practiced cosmetology was lit with less than 30 footcandles, or that any spaces had less than five footcandles of light.  Nothing in the regulation required Lucas to light areas that were not being used, like an empty storage room or unoccupied restroom.  Lucas did not violate 4 CSR 90-11.010(1)(A) (effective September 30, 2000 through July 29, 2001).

The Board cites 4 CSR 90-11.010(1)(B), which states: 

Floors, Walls, Ceilings, Equipment and Contents.  For areas where  all classified occupations of cosmetology are practiced, . . . all floors, walls, ceilings, equipment and contents shall be constructed of washable materials and must be kept clean and in good repair at all times.  Commercial-type carpet may be used. 

Lucas’ failure to keep shampoo bowls in working order; to keep the School uncluttered by debris, to keep the work stations clean or in good repair; to clean the work stations at the School of powder after its use; to keep the shampoo bowls, workstations, mirrors, and chairs clean; and failure to keep the ceiling in good repair to keep the chairs and dryers in good repair; to clean the floors, walls, ceilings, equipment and contents of the School; to clear broken chairs, bottles, trash bags, and trash; to clean the wax area at the School and to properly dispose of used wood wax sticks left on trays; and to keep the work stations of the School clean and uncluttered with non-essential items violates 4 CSR 90-11.010(1)(B) (effective September 30, 2000 to present).

The Board cites 4 CSR 90-11.010(1)(D) (effective through July 29, 2001), which states: 

Toilet Facilities.  All shops shall provide adequate and conveniently located toilet facilities for use by patrons and operators.  All schools shall provide two (2) or more restrooms to separately accommodate male and female students.  All lavatories shall be provided with hot and cold running water, soap and individual towels.  Floors, walls, ceilings and fixtures shall be kept clean and in good repair at all times.   

The Board argues that Lucas’ failure to maintain a properly functioning bathroom sink and keep the restroom clean violates 4 CSR 90-11.010(1)(D) (effective September 30, 2000 through July 29, 2001).  However, the sink did not leak until the Board’s inspector shook it, and Lucas repaired it that same day.  Also, Lucas’ client soiled the restroom, and Lucas cleaned it as soon as she learned that it was soiled.  Lucas did not violate 4 CSR 90-11.010(1)(D) (effective September 30, 2000 through July 29, 2001).  

The Board cites 4 CSR 90-11.010(2)(A)5 (effective September 30, 2000 through July 29, 2001), which states:  “Implements and instruments shall be sanitized after use on each patron.”  Lucas’ failure to sanitize implements and instruments after use on each patron, including used wax sticks left out in the open, violates 4 CSR 90-11.010(2)(A)5 (effective September 30, 2000 through July 29, 2001).  Lucas argues that the razor blade found at a work station was used in painting, not in practicing cosmetology, which means that it was not an implement or instrument that she was required to sanitize.  We agree.  The presence of a paint-covered razor blade may violate another of the Board’s regulations, but not 4 CSR 90-11.010(2)(A)5.  

The Board cites 4 CSR 90-11.010(2)(D) (effective September 30, 2000 through July 29, 2001), which states: 

Disinfecting and Storing Implements.  All implements (instruments or tools) used in cosmetology shops and schools, including scissors, clips, blades, rods, brushes, combs, etc. shall be thoroughly cleansed after each use.  All implements which may come in contact directly or indirectly with the skin of the patron shall be disinfected with an Environmental Protection Agency (EPA)-registered disinfectant with demonstrated bactericidal, fungicidal, virucidal, and tuberculocidal activity used according to the manufacturer’s instructions.  All implements shall be completely immersed in the solution or, if not capable of immersion, thoroughly dipped in the solution for a period of not less than five (5) minutes.  Spray solutions may be used as approved by the board.  Implements shall either be stored in the solution or removed and stored in a dust-tight cabinet, covered container or drawer at all times when not in use; the implement shall be permitted to air dry.  

Lucas’ failure to have available an EPA-registered virucidal disinfectant solution and to sanitize implements and instruments violates 4 CSR 90-11.010(2)(D) (effective September 30, 2000 through July 29, 2001).


Lucas is subject to discipline under § 329.140.2(6).  

C.  Disease

In all counts except Count IX (which charges only a failure to file termination papers), the Board cites § 329.140.2(15), which allows discipline for:  

Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof.

The Board argues that Lucas is subject to discipline under § 329.140.2(15) for failing to:

· keep the restroom clean;

· have available first aid supplies; and 

· maintain proper lighting.

However, the Board has not shown that Lucas violated any standard related to restrooms, first aid, or lighting.  

The Board also argues that Lucas failed to guard against disease by failing to: 

· have available an EPA-registered disinfectant with virucidal activity;

· sanitize implements after use on each patron;
· store implements in disinfectant solution or dust-tight containers, drawers, or cabinets;

· replace missing ceiling tiles;

· keep the work stations clean or in good repair;

· maintain a properly functioning bathroom sink;

· clear broken chairs, bottles, trash bags, and trash;

· keep the shampoo bowls, work stations, mirrors, and chairs clean;

· keep the School uncluttered by debris;

· keep the chairs and dryers in good repair;

· clean the floors, walls, ceilings, equipment and contents of the School; and 

· keep the work stations of the School clean and uncluttered with non-essential items.

We agree with the Board because each of those omissions constitutes the violation of a sanitation regulation. 

Lucas is subject to discipline under § 329.140.2(15). 

D.  Degrees of Culpability


In each count, the Board cites § 329.140.2(5), which allows discipline for:  

Incompetence, misconduct, gross negligence, . . . misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

For all conduct alleged in Counts I through X, the Board argues that Lucas committed incompetence, misconduct, and gross negligence.  

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Id. at 533.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Id.  The mental states for misconduct and gross negligence – intent and indifference, respectively – are mutually exclusive.

The Board has not shown that Lucas intended to violate the regulations, and our observation of Lucas’ demeanor shows us that she was not consciously indifferent to her duties.  

However, Lucas’ repeated violations over the course of more than two years show that Lucas generally lacked either the disposition or ability to perform her duties.  Therefore, Lucas is subject to discipline under § 329.140.2(5) for incompetence, but not for misconduct and gross negligence.  


For Counts IV through X (the counts related to the School), the Board argues that Lucas also committed misrepresentation or dishonesty.  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.3 (Mo. App., W.D. 1997).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  The Board has not shown that any of Lucas’ violations, including those related to licensing, were intended to deceive anyone.  Lucas is not subject to discipline for misrepresentation or dishonesty.  

E.  Professional Trust or Confidence


For all conduct in all counts, except Count III and Count IX, the Board cites 

§ 329.140.2(13), which allows discipline for:

[v]iolation of any professional trust or confidence[.] 

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989). 
The Board argues that it and “the public” had a professional trust or confidence in Lucas to do nothing for which the law allows discipline.  We disagree with that reading because we 

read § 329.140.2 with meaning for each word, clause, sentence and section.  State ex rel. Missouri Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (quoting Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 881 (Mo. banc 1983)).  The Board’s reading renders § 329.140.2(13) redundant with every other provision of § 329.140.2.  Therefore, we conclude that Lucas is not subject to discipline for violating the professional trust or confidence of the Board or the public.  


The Board argues that Lucas violated the professional trust of her patrons.  We infer that Lucas’ clients rely on the Board’s license to assume that Lucas will maintain sanitary premises and a properly administered school.  Lucas is subject to discipline under § 329.140.2(13).  

F.  Degree of Discipline


For violations related to the Salon, the Board proposes to take action against Lucas’ cosmetology and establishment licenses.  For violations related to the School, the Board proposes to take action against Lucas’ cosmetology, instructor and school licenses.  As to those violations that Lucas does not deny, she argues that she has complied with the regulations since the inspections, including filing the required termination papers.  Those arguments relate to the appropriate degree of discipline, a decision that § 621.110 commits to the Board.  We make no recommendation on that issue.
Summary


Lucas is subject to discipline under § 329.140.2(5), (6), (12), (13) and (15).  


SO ORDERED on January 12, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�The complaint also names Edgar L. Lucas as a respondent.  However, it is undisputed that Edgar L. Lucas died on October 20, 1996.  We have not served notice on the late Edgar L. Lucas and we do not decide whether he is subject to discipline.  


	�The Board uses the term “operator” license, a term that does not appear in Chapter 329, RSMo, but does appear in the Board’s regulations and previous versions of Chapter 329, RSMo.  





	�At the hearing, the Board offered Petitioner’s Exhibit K, related to a February 28, 2003, inspection of the School, but no such allegations appear in the complaint.  We cannot find discipline for uncharged conduct.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  Accordingly, we strike Petitioner’s Exhibit K from the record as irrelevant and make no findings as to its content.


	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.





	�The complaint alleges that no antiseptic or styptic and or bandages were available, but cites no law allowing discipline for that conduct.
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