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)
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)

DECISION


Mary Fay Loyd is subject to discipline because she slapped a resident at a facility where she worked.
Procedure


On March 23, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Loyd.  Loyd did not file an answer.  We held a hearing on the complaint on September 20, 2010.  Sharie L. Hahn represented the Board.  Loyd appeared pro se.  The matter became ready for our decision on October 8, 2010, when the last brief was due.
Findings of Fact


1.
Loyd is licensed by the Board as a registered professional nurse (“RN”).  Her nursing license was current and active at all relevant times.

2.
In June 2005, Loyd was employed as an RN at Riverview Nursing Center (“Riverview”), in Mokane, Missouri.  

3.
R.P. was a resident at Riverview while Loyd was employed there.  R.P. had a history of being violent, having hallucinations, and making threats of suicide.  She had injured two staff members at Riverview.

4.
On or about November 12, 2005, R.P. was playing her radio loud, at a level that was disruptive and disturbing to other residents.

5.
Loyd asked R.P. to turn her radio down, but R.P. refused.  When staff members turned the volume down, R.P. would turn it back up again.

6.
Loyd told R.P. that if she did not leave the radio turned down, she would remove R.P.’s radio from the room.

7.
R.P. would not keep the volume turned down on the radio, so Loyd, accompanied by two other staff members, unplugged the radio.

8.
R.P. struck Loyd in the face with her hand, hard enough to knock her glasses off her face.

9.
Loyd immediately struck R.P. back with an open hand, hard enough to leave a red hand print on her face.

10.
Loyd charted the incident.  Another RN at Riverview found out about the incident through reviewing R.P.’s chart and notified the Department of Health and Senior Services Elder Abuse Hotline.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Loyd has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]
Professional Standards – Subdivision (5)

The Board argues that Loyd’s conduct constitutes misconduct in the performance of the functions or duties of an RN.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Loyd’s act of striking R.P. was reactive and instantaneous.  It happened so quickly that it can hardly be called “willful.”  It might, however, be fairly considered to be gross negligence, which is defined by case law as “a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.”
  We agree that Loyd is subject to discipline pursuant to § 335.066.2(5).
Violation of Professional Trust – Subdivision (12)


The Board argues that Loyd’s conduct constitutes a violation of professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that 
professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Loyd had a relationship of professional trust and confidence with the residents at Riverview, and she violated that trust when she slapped R.P.  There is cause to discipline her license under § 335.066.2(12).
Discipline


At the hearing, Loyd expressed considerable remorse over the incident at Riverview and stated that she had never hit another patient in fifteen years of nursing.  She charted the incident when it occurred.  This Commission determines whether there is cause to discipline Loyd, but does not determine the appropriate level of discipline.  However, we trust that the Board will consider the circumstances surrounding the incident at Riverview in determining what discipline to impose upon Loyd.
Summary

Loyd is subject to discipline under § 335.066.2(5) and (12).

SO ORDERED on January 4, 2011.


________________________________



KAREN A. WINN


Commissioner
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