Before the

Administrative Hearing Commission

State of Missouri

MISSOURI STATE COMMITTEE 
)

FOR SOCIAL WORKERS,
)



)



Petitioner,
)




)


vs.

)

No.   08-1385 SW



)




)

WILLIAM LOUZADER,
)




)


Respondent.
)

DECISION
The evidence is insufficient to establish grounds to discipline William Louzader as a licensed clinical social worker.
Procedure


On July 25, 2008, Missouri State Committee for Social Workers (“the Committee”) filed a complaint to establish cause to discipline Louzader.  On August 2, 2008, we served Louzader with our notice of complaint/notice of hearing and a copy of the complaint by certified mail.  On August 28, 2008, Louzader filed an answer.  We held a hearing on April 24, 2009.  Assistant Attorney General Michael R. Cherba represented the Committee.  Louzader appeared on his own behalf.  The last written argument was due on August 26, 2009.
Findings of Fact

1.
The Committee licensed Louzader to practice clinical social work on February 5, 1993.  Louzader's license has been current and in good standing from then until the present time.  
2.
Louzader worked in the field of addiction for 30 years.  Louzader worked as a clinical social worker for St. John’s Mercy Hospital (“St. John’s”) in St. Louis County for about 20 years.  He was the president of Addiction Counselors Association for eight years.  He retired from St. John’s in 2000.
3.
Sometime after Louzader retired, St. John’s was planning to open a chemical dependency unit called CenterPointe with one of its psychiatrists, Dr. David Ohms, in charge.    

4.
Louzader had worked for Ohms before Louzader retired.  Ohms asked Louzader to work at CenterPointe full time as a clinical social worker.  Louzader accepted and began working full time as an addictions counselor with Ohms in 2003 or 2004.  Louzader worked in the outpatient unit until the building for the inpatient unit was finished.  Then Louzader transferred to the inpatient unit.
5.
In June 2005, K.R. began work as a registered nurse in the chemical dependency inpatient unit at CenterPointe.  K.R. and Louzader dealt with the same patients there.
6.
B.L. is a female who was born on December 6, 1964.

7.
In October 2005, B.L. was receiving inpatient treatment at CenterPointe for drug and alcohol abuse and depression.  B.L. also had been an incest victim.

8.
From August 2008 and up to the time of the hearing, B.L. was under the protection of an appointed guardian because she was bipolar and was having “alcohol episodes.”
  About two weeks before the hearing, she relapsed into drinking again because of some family issues.
9.
In October 2005, B.L. was being treated in CenterPointe’s psychiatric unit until she stabilized.  Then during the last week of October, she was transferred to the chemical dependency inpatient unit.  The next week, on October 31, 2005, B.L. was released.  
10.
While she was at the chemical dependency inpatient unit, Louzader conducted a group counseling session with B.L. among the participants.  

11.
B.L. was released from the chemical dependency unit on October 31, 2005.  At that time, she informed Ohms and other “higher ups” that on October 28, 2005, while on a smoke break outside of the building, she and Louzader were discussing some of her past sexual issues.  B.L. reported that Louzader told her that if he was 30 years younger, “he’d be fucking the shit out of me too.”
  
12.
On October 31, 2005, St. John’s suspended Louzader pending an investigation.  Several weeks later, Louzader was terminated.

13.
At some point, K.R., the registered nurse, reported to her superiors that while Louzader was still working there, Louzader told her, “I bet you give real good head.”
  She reported that this occurred sometime in October 2005 while she, Louzader, and the unit secretary were sitting at a table in the nurses’ station.  
Conclusions of Law


We have jurisdiction of the complaint.
  The Committee has the burden to prove facts for which the law allows discipline.
  

The Committee contends that Louzader's statements to B.L. and K.R. violated ethical standards in 20 CSR 2263-3.020, which provides:

(6) Licensed social workers . . . shall not engage in any activity that exploits clients, students or supervisees, including sexual intimacies, which means physical or other contact by either the licensed social worker . . . including, but not limited to:
*   *   *

(F) Comments, gestures or physical contacts of a sexual nature.
The Committee also contends that Louzader's statements violated ethical standards in 20 CSR 2263-3.060, which provides:

(1) A licensed social worker . . . should act with integrity in his/her relationships with colleagues . . . so as to facilitate the contribution of all colleagues toward achieving optimum benefit for clients.
*   *   *

(3) A licensed social worker . . . shall not exploit his/her professional relationships with . . . colleagues . . . or employees either sexually, economically or otherwise.
*   *   *

(6) Licensed social workers . . . must . . . provide appropriate working conditions[.]

The Committee contends that Louzader's statements are cause for discipline under 

§ 337.630.2 for:
(5) Incompetency, misconduct, fraud, misrepresentation or dishonesty in the performance of the functions or duties of a social worker licensed pursuant to this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 337.600 to 337.689, or of any lawful rule or regulation adopted pursuant to sections 337.600 to 337.689;
*   *   *

(13) Violation of any professional trust or confidence;

*   *   *

(15) Being guilty of unethical conduct as defined in the ethical standards for clinical social workers adopted by the committee by rule and filed with the secretary of state.
The Committee must prove the grounds for discipline by a preponderance of the evidence.

“Preponderance of the evidence” is defined as that degree of evidence that “is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”[
]
B.L.

B.L. testified that on October 28, 2005, she and Louzader were on a smoke break outside the building where they were discussing some of her sexual issues.  That was when Louzader allegedly made the comment to her.  She testified that she told her group about it, but that they, mostly males, just walked away from her.  She testified that the nurses told her to report Louzader's comment to Ohms, which she did when he returned to work on October 31, 2005.  B.L. claimed that Louzader's statement so traumatized her that after her release she immediately slid back into alcohol and marijuana abuse and was a “mess” for some time.

Louzader, on the other hand, testified that he never was on a smoke break with B.L.  Louzader testified that he had been advised late in the day that B.L. was to be released.  Louzader testified that he saw B.L. as she came into the building with the other patients from a break.  Louzader testified that he called B.L. into Ohms’ office next to the nurses’ station and left the door open, as was his practice.  Louzader testified that he:
asked her if she had intentions to follow up for outpatient treatment at CenterPointe.

And she said, "Yes."  So I gave her the recommendations to follow up for outpatient, to attend AA meetings, remain alcohol and drug free.  And she committed to coming in for outpatient 
treatment.  That was it.  She left the office.  It probably took three or four minutes.

I asked her if she had an AA meeting near her home that she was aware of.  She said, "Yes," she had a way to get to meetings, etcetera.  No question about it.  Staff recommendations was clean and dry, AA.  Gave those to her, she agreed, okay.  That was it.  I never saw her again that afternoon.

That was right at quitting time, and it was 4:30.  And I saw her right after they had went outside.  The patients had been outside, took their break and then they all came in.  And some went down to the gym, some went in to lay on beds and read, okay.  And I caught her and gave her the staff recs to follow up care.  She agreed to that, and that was it.

I went in and charted my notes.[
]

It is B.L.’s word against Louzader's.  Tragically, B.L., at the time of the alleged comment and still at the time of the hearing, remains a deeply disturbed individual.  Louzader appeared to be a straightforward and credible witness.  His professional credentials are solid.  He had practiced social work in the area of chemical dependency for 30 years, much of that after being licensed by the Committee, and 20 years for the same employer.  The psychiatrist whom Louzader had worked with before he retired thought enough of Louzader to ask him to work full time in the new chemical dependency unit.  

There is no evidence to corroborate B.L.’s account and none to corroborate Louzader's.  Having considered all of the evidence, we conclude that the Committee failed to provide evidence to prove that B.L.’s account is of greater weight or more convincing than what Louzader presented in opposition.  We find no grounds to discipline Louzader as to B.L.  
K.R.

K.R. testified that on some unspecified date in October 2005, she was at the nurses’ station in the chemical dependency inpatient unit sometime between 7 a.m. and lunch.  K.R. was 
sitting at a table working with patient charts.  Louzader and the unit secretary were sitting there also.  K.R. testified to the following exchange:  

Q
Okay.  What did Mr. Louzader say to you?

A
"I bet you give real good head."

Q
Okay.  And did you take that statement to have a sexual meaning to it?

A
Absolutely.

Q
All right.  Specifically, did you take that statement to be referring to oral sex?

A
Yes.

Q
All right.  Now, could you describe for us a little bit about what happened, how this came about, because I don't suppose this was a situation where you two were sitting next to each other and he just turns and says this to you.  

A
I was charting and I was new.  And he looked at me, and he gave me a look.  And I thought maybe, possibly I was supposed to be doing something that I wasn't doing.  And I said, "What," because he had that look on his face.  I said, "What?"  And he said, "You really don't want to know."  And I said, "Yes.  Am I supposed to be doing something?"  And he said, "No."  And then he made the remark.

Q
Okay.  You just told us that Mr. Louzader "had that look on his face."  Can you describe "that look" for us?

A
Like a question, like, like maybe I was supposed to be doing something that I hadn't, that I wasn't doing.

Q
Okay.  How did you react when Mr. Louzader made this statement to you?

A
I was absolutely shocked and I got up.  And I said, "That's inappropriate."  And I went to the cafeteria to get iced tea.[
]  
Louzader testified that the only conversation he could think of that might have precipitated K.R.’s report was as follows:

K. was standing there.  I was sitting, doing some notes.  When I stood up, K. was standing there.  And when I stood up, she looked up and she said, "You're tall."  I said, "No.  You're short."  And she said, "No.  You're about a head taller than me."  I said, "Yeah.  I am.  I'm about a head taller than you, you know.  If you were a head taller, then maybe you could get ahead."  That's it.  That was all said about head, was height.  It had nothing to do with sex at all.[
]

Again, we have two drastically different accounts of an event.  One factor to consider, although not necessarily determinative, when evaluating the credibility of an alleged victim of sexual harassment is whether the offending conduct was promptly reported.  K.R. testified that she reported it that day to her nursing supervisor and then to Ohms the next Monday.  However, because there is no evidence as to when the alleged incident occurred, we cannot deduce when it was reported.  Louzader contradicted K.R.’s testimony when he testified, “She didn't make the allegation until after I was fired.”
  The Committee, which has the burden of proof, presented no testimony to corroborate K.R., such as documentary or testimonial evidence from those to whom she reported.
Despite the unresolved issue as to when K.R. reported Louzader’s alleged comment, the evidence shows no motive for K.R. to have made up her account.  It could be argued that Louzader has a motive to lie to protect his license.  But if we accepted that rationale, we would have to assume that all accused licensees are lying simply because they are the accused.  We know of no legal authority that allows for such an assumption.  
As a third party witness to the conversation between K.R. and Louzader, the unit secretary could have shed light on what actually occurred.  The Committee had the burden of proof, but did not call the unit secretary and did not explain why he was not called.  Nevertheless, we do not draw the inference that the witness’ testimony would have been adverse to the Committee because there was no showing that the witness was more available to the Committee than he was to Louzader.
  Yet the Committee had the burden to present evidence that is of greater weight or more convincing that Louzader's testimony and failed to do so.  We find no cause to discipline Louzader in regard to K.R.
Summary

Louzader is not subject to discipline.

SO ORDERED on October 15, 2009.
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