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LOREN COOK CO.,
)



)



Petitioner,
)




)


vs.

)

No. 10-0429 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Loren Cook Co. is not entitled to a trade-in credit on its purchase of a Cessna airplane.  Loren Cook is liable for use tax, plus interest, on the purchase.  
Procedure


Loren Cook filed a complaint on March 19, 2010, challenging the Director of Revenue’s (“the Director”) assessment of use tax and interest on the purchase of the airplane.  The Director filed an answer on April 19, 2010.  This Commission convened a hearing on the complaint on December 15, 2010.  Mark A. Olthoff and William B. Prugh represented Loren Cook.  Andrew Zellers and John H.A. Griesedieck represented the Director.  This case became ready for our decision on June 22, 2011 when the last written argument was filed.  
Findings of Fact

1. Loren Cook is a corporation in good standing under the laws of Missouri and qualified to do business in Missouri.  
2. Loren Cook’s principal office is located in Springfield, Missouri.  
3. In 2007 Loren Cook purchased a new 525B aircraft from Cessna Aircraft Company (“Cessna”) and sold a 525A aircraft to C.B. Aviation, LLC.  For both these transactions, Loren Cook used Time Value Property Exchange Sales, LLC (“TVPX”) as a qualified intermediary and for federal income tax deferment services under Internal Revenue Code Section 1031.  
4. In August 2005, Loren Cook and Cessna entered into a purchase agreement regarding the 525B aircraft. 
5. Loren Cook wrote checks to Cessna dated August 16, 2005 and August 28, 2006 for a $150,000 initial deposit and a $400,000 progress payment, respectively.   

6. Michael J. Stone, Controller of Loren Cook, received emails from Cessna’s customer account representative, Cody Vanderslice, on April 19, 2007 and May 18, 2007.  These e-mails included photos of the 525B aircraft to keep Loren Cook apprised of the progress of the aircraft.  The aircraft was painted according to Loren Cook’s specifications, which included the company logo painted on the tail of the aircraft.  Stone responded to Vanderslice’s May 18, 2007 email stating, “Thanks Cody.  She’s really starting to look like OUR plane!”  TVPX was not a part of these e-mail communications and was not aware of the progress of the aircraft.  
7. In April 2007, Stone worked with online companies to advertise the sale of the 525A aircraft.  TVPX did not respond to any of the advertisements to purchase the 525A aircraft.  
8. C.B. Aviation purchased the 525A aircraft and was listed as “buyer” on the offer to purchase.  Loren Cook was listed as “seller.”  TVPX is not listed anywhere on the offer to purchase. 
9. The “Aircraft Sales Agreement” (“the agreement”) for the 525A aircraft was executed on June 15, 2007 between C.B. Aviation, LLC and Loren Cook.  It identifies C.B. Aviation as the buyer and Loren Cook as the seller.  The agreement states:
Seller agrees to sell to Purchaser and Purchaser agrees to purchase from Seller the Aircraft for FOUR MILLION SEVEN HUNDRED TWENTY-FIVE THOUSAND UNITED STATES DOLLARS…upon delivery and acceptance of said Aircraft pursuant to this Agreement.  Purchaser has deposited the sum of ONE HUNDRED FIFTY THOUSAND UNITED STATES DOLLARS…with Insured Aircraft Title Service, Inc….(Exhibit B, 1084)

10. Loren Cook paid TVPX $3,000 for its qualified intermediary and dealer services.  

11. The sales agreements for the 525A and 525B aircrafts were assigned to TVPX.  

12. TVPX held title of both aircraft for only minutes before transferring title of the 525A aircraft to C.B. Aviation and the 525B aircraft to Loren Cook.  TVPX was contractually obligated to transfer title to those specific parties.  
13. James E. Thorne, who was Chief Pilot for Loren Cook at the time of the transaction, was listed as attorney-in-fact to Loren Cook on the aircraft exchange transaction documents.  He was also listed as an authorized representative of TVPX, although he was not employed by TVPX.  

14. No one from TVPX was present during the time period that TVPX held title to both aircrafts.  TVPX had Thorne act on its behalf during the delivery and transaction period.  

15. Loren Cook utilized TVPX’s services to take advantage of income tax allowances under Internal Revenue Code Section 1031.  
16. Loren Cook reported the 525B aircraft on its use tax return for the period from April 1, 2007 to June 30, 2007 when it became subject to use tax in Missouri.  
17. Loren Cook’s tax return reported $2,515,125 of the total $7,240,125 purchase price of the 525B aircraft because Loren Cook claimed a trade-in credit against the purchase price of $4,725,000.  The $4,725,000 credit was based upon the sales price of the 525A aircraft.  
18. On January 22, 2010, the Director issued an assessment of use tax of $264,600 and statutory interest of $45,054.47 against Loren Cook for the period including June 2007.  The assessment was a final decision of the Director.

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  Loren Cook has the burden to prove that it is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

Loren Cook argues that it is entitled to favorable treatment for purposes of the use tax under § 144.025.1, which provides: 

Notwithstanding any other provisions of law to the contrary, in any retail sale . . . , where any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged.  Where the purchaser of a motor vehicle, trailer, boat or outboard motor receives a rebate from the seller or manufacturer, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the amount of the rebate, if there is a bill of sale or other record showing the actual rebate given by the seller or manufacturer.  Where the trade-in or exchange allowance plus any 
applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing. . . .
Loren Cook argues that the 525A aircraft was traded for the 525B aircraft.  


Section 144.025.1 allows for a reduction in “the tax imposed by sections 144.020 and 144.440.”  Section 144.020.1 imposes the sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  Section 144.440 provides: 

1.  In addition to all other taxes now or hereafter levied and imposed upon every person for the privilege of using the highways or waterways of this state, there is hereby levied and imposed a tax equivalent to four percent of the purchase price, as defined in section 144.070, which is paid or charged on new and used motor vehicles, trailers, boats, and outboard motors purchased or acquired for use on the highways or waters of this state which are required to be registered under the laws of the state of Missouri.  

(Emphasis added).  


Section 144.440 only applies to motor vehicles, trailers, boats, and outboard motors.  Section 301.010(34) defines a motor vehicle as “any self-propelled vehicle not operated exclusively upon tracks, except farm tractors[.]”  Section 301.010(67) defines a vehicle as:

any mechanical device on wheels, designed primarily for use, or used, on highways, except motorized bicycles, vehicles propelled or drawn by horses or human power, or vehicles used exclusively on fixed rails or tracks, or cotton trailers or motorized wheelchairs operated by handicapped persons[.]
Airplanes are not used on highways and are not motor vehicles.
  Because Loren Cook’s purchase of the 525B aircraft is not subject to the taxes imposed by §§ 144.020 and 144.440, the reduction allowed by § 144.025.1 does not apply.  The purchase is subject to the general use tax imposed by § 144.610, without any reduction.
  

In addition, § 144.025.1 requires that one item be “taken in trade” for another item, but Loren Cook did not trade the 525A aircraft for the 525B aircraft.  In Great Southern Bank v. Director of Revenue,
 the Missouri Supreme Court said that the taxpayer’s sale of one aircraft to one purchaser and the purchase of a new aircraft from a different seller were two separate transactions and did not qualify for the “taken in trade” use tax exemption.  The taxpayer in that case used Wachovia Bank as a qualified intermediary to facilitate the transaction, just as Loren Cook used TVPX.  Wachovia did not keep either of the aircrafts and only performed the services that it was engaged to do.  TVPX was contractually obligated to transfer title of the 525A to C.B. Aviation and the 525B to Loren Cook.  

We should not exalt form over substance in tax matters.
  “When determining the merits of revenue cases, it is important to look beyond legal fictions and academic jurisprudence in order to discover the economic realities of the case.”
  The economic reality in this case is that Loren Cook purchased the 525B aircraft from Cessna and sold the 525A aircraft to C.B. Aviation.  TVPX was hired by Loren Cook to act as a qualified intermediary for purposes of Internal Revenue Code Section 1031.  The Internal Revenue Code does not establish the treatment of a transaction for purposes of the sales/use tax.  TVPX held title to the 525A and the 
525B aircrafts for only a matter of minutes before transferring the title of the 525B aircraft to Loren Cook and title of the 525A aircraft to C.B. Aviation.  TVPX’s role was that of an intermediary and not that of an actual buyer or seller in the transactions.  At the time of the transaction, no employee of TVPX was even present.  TVPX’s authorized representative at the transaction site was James E. Thorne, who was at the time an employee of Loren Cook.  The 525A aircraft was not traded for the 525B aircraft, and Loren Cook does not qualify for the tax benefit provided by § 144.025.1.  
Summary


Loren Cook is liable for use tax as the Director assessed.  Interest applies as a matter of law.
  

SO ORDERED on  December 7, 2012.



________________________________



NIMROD T. CHAPEL  



Commissioner
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