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Administrative Hearing Commission

State of Missouri
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)



)
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)




)


vs.

)

No. 08-1306 RE



)

MISSOURI REAL ESTATE COMMISSION,
)




)



Respondent.
)

DECISION


We deny the application of James Alton Lollis, Jr. for licensure as a real estate salesperson because he was convicted of the crime of second degree murder in the commission of a felony.
Procedure


On July 12, 2008, Lollis filed a complaint appealing the Missouri Real Estate Commission’s (“MREC”) decision denying his application for licensure.  On August 7, 2008, the MREC filed an answer.  On September 30, 2008, the MREC filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the MREC establishes facts that (a) Lollis does not dispute and (b) entitle the MREC to a favorable decision.


We gave Lollis until October 15, 2008, to respond to the motion, but he did not respond.  Therefore, the following facts as established by the MREC are undisputed.
Findings of Fact

1. Before April 26, 1999,
 in the District Court of Tulsa County, Oklahoma, Lollis was found guilty of second degree murder in the commission of a felony, a violation of Okla. Stat. Ann. tit. 21, § 701.8.
2. On April 26, 1999, Lollis was sentenced to ten years’ incarceration.
 
3. On or about March 10, 2008, Lollis applied for licensure as a real estate salesperson.
4. The MREC voted to deny Lollis’ application on June 11, 2008.
5. By letter dated June 16, 2008, the MREC informed Lollis of the denial.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the MREC,
 which is the application.  We exercise the same authority that has been granted to the MREC.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.


The MREC argues that we have no discretion and must deny Lollis’ application.  Section 339.100 states:

5.  Notwithstanding other provisions of this section, a broker or salesperson’s license shall be revoked, or in the case of an applicant, shall not be issued, if the licensee or applicant has pleaded guilty to, entered a plea of nolo contendere to, or been 
found guilty of any of the following offenses or offenses of a similar nature established under the laws of this, any other state, the United States, or any other country, notwithstanding whether sentence is imposed:
(1) Any dangerous felony as defined under section 556.061, RSMo, or murder in the first degree[.]
(Emphasis added.)  Section 556.061(8) defines a “dangerous felony” to mean “the felon[y] of . . . murder in the second degree[.]”  The word “shall” means that the denial is mandatory.
  Therefore, we have no discretion and must deny the application if Lollis was found guilty to an offense similar to Missouri’s offense of murder in the second degree.

Lollis was found guilty under Okla. Stat. Ann. tit. 21, § 701.8, which states:
Homicide is murder in the second degree in the following cases:
1.  When perpetrated by an act imminently dangerous to another person and evincing a depraved mind, regardless of human life, although without any premeditated design to effect the death of any particular individual; or

2.  When perpetrated by a person engaged in the commission of any felony other than the unlawful acts set out in Section 1, subsection B, of this act.

Okla. Stat. Ann. tit. 21, § 701.9(B) addresses the penalty for second degree murder:

A person who is convicted of or pleads guilty or nolo contendere to murder in the second degree shall be guilty of a felony punishable by imprisonment in a state penal institution for not less than ten (10) years nor more than life.

Section 565.021,
 Missouri’s statutory definition of second degree murder, states:
1.  A person commits the crime of murder in the second degree if he:

(1) Knowingly causes the death of another person or, with the purpose of causing serious physical injury to another person, causes the death of another person; or

(2) Commits or attempts to commit any felony, and, in the perpetration or the attempted perpetration of such felony or in the flight from the perpetration or attempted perpetration of such felony, another person is killed as a result of the perpetration or attempted perpetration of such felony or immediate flight from the perpetration of such felony or attempted perpetration of such felony.

2. Murder in the second degree is a class A felony, and the punishment for second degree murder shall be in addition to the punishment for commission of a related felony or attempted felony, other than murder or manslaughter.

Section 558.011 states that the term of imprisonment for a Class A felony is “a term of years not less than ten years and not to exceed thirty years, or life imprisonment[.]”

We agree that the crimes are similar in nature and punishment.  Both allow for a second degree murder charge if the death occurs during the commission of a felony.  Both require a sentence of at least ten years to life imprisonment.  Under § 339.100.5, we have no discretion and must deny Lollis’ application for licensure.
Summary


We deny Lollis’ application.  We cancel the hearing.

SO ORDERED on November 3, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The MREC’s answer asserts that the date of the conviction was March 11, 1999, but its exhibit is the sentencing document, which does not list the date of conviction.


�The MREC’s answer asserts that Lollis was discharged on March 7, 2003, but its exhibit does not show this.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2007.


�Section 621.120, RSMo 2000.  


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).


�RSMo 2000.
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