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DECISION


The State Board of Nursing (“Board”) has not proved that Genevieve Loggins is subject to discipline for false advertising, unauthorized nursing, or fraud.  
Procedure


The Board filed its complaint on June 28, 2007.  Before July 10, 2007, Loggins received notice by certified mail of this case, a copy of the complaint, and notice of the hearing.  On December 17, 2007, we convened a hearing.  Loretta Schouten represented the Board.  Loggins made no appearance.  
Findings of Fact

1. On February 7, 1986, the Board first issued Loggins a practical nurse license, which remained current and active at all relevant times.  
2. On February 12, 1993, Loggins received a lifetime “certificate of license” from the Old Ship of Zion Assembly of God to preach Christianity.  Beginning in 1994, Loggins left the 
practice of nursing and began preaching and ministering to the poor full time without pay.  Loggins later became a minister of Love, Joy and Peace Ministries (“the Ministries”), a Missouri non-profit corporation incorporated in July 20, 2001.  
3. Loggins’ goal for the Ministries was to operate a facility to be named “Christ’s Healing Place” (“facility”).  The facility’s purpose was to offer food, clothes, and shelter to infirm indigent persons until they were well.  The facility was to be staffed by trained volunteers.
4. Also in 2001, Loggins had an experience that she described as follows:

God gave me a tonic which He gave my name to that will heal—no, cure AIDS/Cancer/Drug Addictions/Arthritis/Hepatis [sic]/Diabetes and Alzheimers’ Disease!  No, all these diseases are not related, not the way that Medical Science categorizes them, but . . . .[
]
That experience, in conjunction with her observations from television, radio, newspapers, and conversations with homeless persons, led her to the following understanding of disease:

[W]e are made in [God’s] Image and Likeness, and . . . components of our physical/natural bodies adhere to a system that only He (God) can control.  It is then, that we as humans get diseases from other sources than what we are normally born with.  Then He began to show me how diseases are formed in the human body and gave me a simple Tonic to cure them![
]
Loggins described the tonic as “non-toxic.”  
5. Loggins gave the tonic to persons free of charge for three years.  For every batch of tonic she prepared, Loggins tested the duration of the tonic’s effects and kept some records.  She believed that the tonic cured AIDS, cancer, drug addictions, arthritis, rheumatism, hepatitis, diabetes, and Alzheimer’s disease.  
6. In June 2004, Loggins wrote letters to the Board asking for a correction on her practical nurse license certificate to show her maiden name, which she used after the death of her 
husband, for two reasons.  One reason was that Loggins was seeking financing for a building to house the facility.  The other was so that her family would “get the credit from” God.  
7. In her letters to the Board, Loggins stated that the facility would offer the following services:

· accommodation for 72 hours maximum;
· three bottles of tonic, at $250 per bottle, administered one each morning;
· water in a dose of 12 ounces, administered at 8:00 a.m., 12:00 p.m., 4:00 p.m., and 8:00 p.m.; and
· visitation from God.

Loggins offered to show the Board her records on the tonic’s efficacy and sought the Board’s input on administering the facility.  

8. On May 31, 2006, Loggins’ practical nurse license lapsed.  

Conclusions of Law


We have jurisdiction to hear the complaint.
  The Board has the burden to prove facts on which the law allows discipline.
  Our decision in Loggins’ favor need not be supported by any evidence.
  
I.  False Advertising
The complaint cites § 335.066.2(13), which allows discipline for:  

[u]se of any advertisement or solicitation which is false, misleading or deceptive to the general public or persons to whom the advertisement or solicitation is primarily directed[.]

Advertising means publication through media like handbills, signs, billboards, sound trucks and radio.
  Solicitation means arousing someone’s interest in doing something.
  No such allegations appear in the complaint, so we cannot find cause for discipline on that charge.
  In its brief, the Board alleges that Loggins advertised her tonic to, and solicited sales of it from, the general public.  The Board offered no evidence supporting that allegation.  The only evidence that Loggins ever mentioned the tonic to anyone is her letters to the Board, which the Board does not characterize as advertisement or solicitation, and neither do we.  Loggins is not subject to discipline on that charge.  

II.  Fraud

The Board also cites the provisions of § 335.066.2 allowing discipline for:

(4) . . . attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;
(5) . . . fraud, misrepresentation or dishonesty[.]

Dishonesty includes a disposition to defraud or deceive.
  Deception means an act designed to cheat someone by inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Each of those terms requires the intent to trick someone.  
In its brief, the Board alleges that Loggins sold the tonic.  The Board offers no evidence in support of that allegation.  The Board’s only evidence that Loggins gave the tonic is her 
statement that she did so without charge.  The Board offered no evidence that Loggins, in the three years before her letters, or the three years since, has ever received anything for her tonic.  
In its complaint, the Board cites Loggins’ plan for the Ministries to sell the tonic at the facility as an attempted fraud.  But the Board offered no evidence that such plan was a trick.  On the contrary, the Board’s only evidence shows that Loggins believed in the tonic’s efficacy in curing disease.  Those diseases have no cure, the Board alleges.  The Board offered no evidence to support that allegation.  Whether a disease has a cure is not a matter of which we may take official notice under § 536.070(6), RSMo 2000.  But our resolution of that allegation is unnecessary to the Board’s charge because such charge turns on Loggins’ intent, which depends on her belief.  
The Board’s only evidence shows that Loggins believed that the tonic was effective.  Such evidence includes, not only what she writes about her belief and the enthusiasm with which she writes it, but also her actions.  Those actions include giving the tonic to people for three years without charge, keeping records, and offering such records to the Board.  We have found that Loggins believed in an esoteric system of disease, a system separate from that which medical science addresses, and the means to control it – the tonic.  
Loggins is not subject to discipline for committing or attempting to commit fraud, deception, misrepresentation, or dishonesty.  
III.  Unauthorized Practice
The Board alleges that Loggins gave the tonic without authority under a statute requiring direction by certain professionals:

All such nursing care shall be given under the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse.[
] 

The Board argues that such conduct is cause for discipline under the provisions of § 335.066.2 allowing discipline for:


(5) Incompetency, misconduct, gross negligence . . . in the performance of the functions or duties of [a practical nurse];
*   *   *


(12) Violation of any professional trust or confidence[.]

The Board offered no evidence of nursing care, the performance of a practical nurse’s functions or duties, or professional trust.  
Professional trust is the reliance on a practical nurse’s specially licensed knowledge and skill.
  Similarly, the terms in § 335.066.2(5) relate to professional standards.  A general lack of professional skill, or the general lack of disposition to use it, is incompetency.  Gross negligence is a deviation from the standard of care so great as to show conscious indifference to a professional duty.
  Misconduct is the willful doing of a wrongful act.
  Each of those terms consists of an action measured against professional performance.

Practice as a practical nurse means: 

the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.  Such performance requires substantial specialized skill, judgment and knowledge.[
] 

The emphasized language finds no support in the record.  

The Board offered no evidence that Loggins gave the tonic for compensation.  On the contrary, the Board’s only evidence on that issue shows that she gave the tonic for no 
compensation.  The Board offered no evidence that Loggins’ plan, for the Ministries to sell the tonic at the facility, ever came to fruition.   

The Board also offered no evidence that any skill, judgment or knowledge – much less substantial specialization – was involved in giving the tonic.  The tonic’s content is completely unknown on this record because the Board offered no evidence on that matter.  Such matter is not subject to any inference in the Board’s favor because an inference must be “logical, reasonable, and drawn from established fact.”
  We may “not supply missing evidence, or give the [Board] the benefit of unreasonable, speculative or forced inferences.”
  On this record, the tonic may be no more than mere tap water suffused with Loggins’ faith.  

Indeed, the Board’s evidence shows that giving the tonic was not a nursing practice, but a spiritual practice.  Loggins held herself out as a full-time Christian minister, not a nurse, for seven years before she began giving the tonic.  Such activities find protection under Missouri law:

So long as the person involved does not represent or hold himself or herself out as a nurse licensed to practice in this state, no provision of sections 335.011 to 335.096 shall be construed as prohibiting: 

*   *   *


(9) Nonmedical nursing care of the sick with or without compensation when done in connection with the practice of the religious tenets of any church by adherents thereof, as long as they do not engage in the practice of nursing as defined in sections 335.011 to 335.096.[
] 

That statute protects care of the sick, as long as it is not medical or nursing care, and is church-connected.  Loggins described the tonic as non-medical.  She described her practice as Christian 
ministry rather than nursing.  Those characterizations find support in the Board’s only evidence on the issues.  Giving the tonic to sick people was no more the practice of nursing, on this record, than praying for them.  
Giving the tonic, even to sick people with the belief in its healing properties, was not the practice of nursing.  The cited standards do not apply.  Loggins is not subject to discipline under § 335.066.2(5) or (12).  

Summary


Loggins is not subject to discipline under § 335.066.2(4), (5), (12) or (13).  

SO ORDERED on February 1, 2008.
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