Before the

Administrative Hearing Commission

State of Missouri

MAGGIE LOCKWOOD,
)



)



Petitioner,
)




)


vs.

)

No. 08-2085 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Maggie Lockwood is liable for income tax of $512, accrued interest, and additions of $25.60.
Procedure


On December 16, 2008, Lockwood filed a complaint appealing the Director of Revenue’s (“the Director”) final decision on Lockwood's liability for income tax, interest and additions for 2005.  The Director filed an answer.  On May 14, 2009, and January 7, 2010, we held a hearing on the complaint.  Maria A. Sanders represented the Director.  Lockwood appeared by telephone on both dates.  The matter became ready for our decision on January 8, 2010, the date the transcript was filed.

Findings of Fact

1. Lockwood lived in Missouri in 2005.
2. Lockwood filed a Missouri income tax return for tax year 2005.  She reported a federal adjusted gross income of $21,810.  She reported a refund of $454.
3. Based on information received from the Internal Revenue Service concerning an increase in social security income, her federal adjusted gross income was increased $3,836, to $25,646.
4. Lockwood did not file a Missouri amended return, and the Director estimated her Missouri adjusted gross income and assessed tax.
5. By notice dated November 5, 2008, the Director assessed Lockwood tax of $523, interest of $104.75, and additions of $26.15, for a total due of $653.90.  Lockwood did not get this notice.
6. On August 7, 2009, the Director received Lockwood’s 2005 amended return.  The return reported Missouri tax of $741, and tax withheld credit of $683.  The Director assessed a tax balance due of $512, $133.19 interest, and additions of $25.60, for a total of $670.79.

7. Lockwood does not dispute the Director's corrected figures regarding her federal adjusted gross income or the computation of her Missouri income tax for 2005.  Lockwood owes tax of $512, accrued interest, and additions of $25.60.
8. Lockwood is paying back social security funds for the money that constituted the increase resulting in the additional tax.

Conclusions of Law 

This Commission has jurisdiction over appeals from the Director’s final decisions.
  Lockwood has the burden of proof.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, 
the taxpayer's lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.


Section 143.111 provides:

The Missouri taxable income of a resident shall be such resident's Missouri adjusted gross income less:

(1) Either the Missouri standard deduction or the Missouri itemized deduction;
(2) The Missouri deduction for personal exemptions;
(3) The Missouri deduction for dependency exemptions;
(4) The deduction for federal income taxes provided in section 143.171; and
(5) The deduction for a self-employed individual's health insurance costs provided in section 143.113.
Section 143.121
 provides:

1.  The Missouri adjusted gross income of a resident individual shall be the taxpayer's federal adjusted gross income subject to the modifications in this section.
Section 143.481 provides:

An income tax return with respect to the tax imposed by sections 143.011 to 143.996 shall be made by the following:
(1) Every resident individual who has a Missouri adjusted gross income of one thousand two hundred dollars or more and who is required to file a federal income tax return[.]

Section 143.511 provides:

Income tax returns required by sections 143.011 to 143.996 shall be filed on or before the fifteenth day of the fourth month following the close of the taxpayer's taxable year except where the taxpayer is an exempt organization. . . .  A person required to make 
and file a return under sections 143.011 to 143.996 shall, without assessment, notice, or demand, pay any tax due thereon to the director of revenue on or before the date fixed for filing such return (determined without regard to any extension of time for filing the return).  The director of revenue shall prescribe by regulation the place for filing any return, declaration, statement, or other document required pursuant to this chapter and for the payment of any tax.
Section 143.611.2 provides:

If the taxpayer fails to file an income tax return, the director of revenue shall estimate the taxpayer's taxable income and the tax thereon from any available information and notify the taxpayer of the amount proposed to be assessed as in the case of a deficiency.
Section 143.731 provides:

1.  If any amount of tax imposed by sections 143.011 to 143.996, including tax withheld by an employer, is not paid on or before the last date prescribed for payment, interest on such amount at the rate determined by section 32.065, RSMo, shall be paid for the period from such last date to date paid.  No interest shall be imposed if the amount due is less than one dollar nor shall this section apply to any failure to pay estimated income tax under section 143.541.
2.  For purposes of this section, the last date prescribed for the payment of tax shall be determined without regard to any extension of time. . . .
*   *   *

4.  Interest prescribed under this section on any tax, including tax withheld by an employer, shall be paid on notice and demand and shall be assessed, collected, and paid in the same manner as taxes. Any reference in sections 143.011 to 143.996 to the tax imposed by sections 143.011 to 143.996 shall be deemed also to refer to interest imposed by this section on such tax.
Section 143.741 provides:

1.  In case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added to the amount required to be shown as 
tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate.  For purposes of this section, the amount of tax required to be shown on the return shall be reduced by the amount of any part of the tax which is paid on or before the date prescribed for payment of the tax and by the amount of any credit against the tax which may be claimed upon the return.
I.  Income Tax

Lockwood does not dispute the Director's corrected figures regarding her federal adjusted gross income or the computation of her Missouri income tax for 2005.  Therefore, Lockwood owes $512 in Missouri income tax for 2005, plus accrued interest.

II.  Additions

Section 143.481(1) required Lockwood to file a 2005 Missouri income tax return because she had a Missouri adjusted gross income of $1,200 or more.  Section 143.741.1 provides that when a return is not filed on the prescribed date, there shall be added to the amount required to be shown as tax on the return an addition to tax of five percent per month (up to a maximum of 25 percent), “unless it is shown that such failure is not due to willful neglect.”  There is willful neglect when taxpayers “could not have had a good faith belief that they were not subject to tax.”
  Therefore, Lockwood is liable for an addition to tax as the Director assessed. 
III.  Payment Plan


Lockwood states that she is unable to pay the tax because she is disabled and has only her social security income.  We do not have statutory authority to order a payment plan between Lockwood and the Director and cannot order tax forgiveness.  Lockwood may work with the Director to establish a payment plan.
Summary


Lockwood is liable for income tax of $512, interest accrued, and additions of $25.60.

SO ORDERED on March 8, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�This was the update on the date of the January 7, 2010, hearing.


	�Section 621.050.1.  Statutory references are to RSMo 2000 unless otherwise noted.  


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


	�RSMo Supp. 2004.


	�Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).





PAGE  
6

