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Administrative Hearing Commission

State of Missouri

MELANIE LOAIZA,
)



)



Petitioner,
)




)


vs.

)

No. 06-1412 RE



)

MISSOURI REAL ESTATE COMMISSION,
)




)



Respondent.
)

DECISION


We deny the application of Melanie Loaiza for a real estate salesperson license (“license”) because she has not carried her burden of proving her good moral character.  
Procedure


On September 22, 2006, Loaiza filed her complaint.  The complaint seeks review of the Missouri Real Estate Commission’s (“MREC”) denial of Loaiza’s license application (“application”).  We convened a hearing on August 2, 2007.
  Loaiza presented her case.  Assistant Attorney General Glen D. Webb represented the MREC.  We sustain Loaiza’s objection to the MREC’s Exhibit B and close that exhibit for reasons explained below.  On November 30, 2007, the MREC filed a statement informing us that it would file no reply brief. 
Findings of Fact

1. In 1993, a court in Des Moines, Iowa, gave Loaiza two years’ probation for driving while intoxicated (“DWI”).  
2. Loaiza has been found guilty of the following criminal offenses in the Circuit Court of Cole County, Missouri:

	Date of
Judgment
	Case 
Number
	Offense and
Classification
	Statute
	Sentence of 
Confinement
	Unsupervised Probation (Years)

	2/13/2001
	00CR323669
	Property Damage, 2nd Degree (Class B
misdemeanor)
	569.120

	15 days, 
suspended 

execution
	two 

	5/1/2001
	01CR323191
	DWI (Class B misdemeanor)
	577.010
	60 days, 
suspended 

execution
	two 

	1/18/2005
	04CR324461-01
	“Possessed Controlled Substance”

	195.202

	suspended 

imposition
	discharged 

early

	3/15/2005
	04CR324408
	DWI (Class A misdemeanor)
	577.010
	30 days, 
suspended 

execution
	two 


The factual basis for the property damage charge was that Loaiza kicked the glass out of the rear door of a police car.    

3. On April 3, 2006, Loaiza filed the application with the MREC.  She disclosed her criminal proceedings by attaching a computer printout.  But the printout came from the Missouri Highway Patrol, so it did not include the Iowa DWI.  Loaiza assumed that it was complete and attached it to her application without examining it.  By letter dated August 24, 2006, the MREC denied the application.  On May 7, 2007, Loaiza finished her last term of probation, which was for drug possession.

Conclusions of Law


We have jurisdiction to hear Loaiza’s complaint because it seeks our review of the MREC’s denial.
  Because Loaiza seeks our review of the MREC’s decision, the MREC’s answer sets forth the issues of fact and law.
  On those issues, the burden of proof is with Loaiza.
  

At the hearing, we took under advisement Loaiza’s objection to the MREC’s Exhibit B, a certified court record of the drug possession proceedings.  Loaiza claimed that the events recorded in Exhibit B had been expunged, which is a remedy under § 610.122:

Notwithstanding other provisions of law to the contrary, any record of arrest recorded pursuant to section 43.503, RSMo, may be expunged if the court determines that the arrest was based on false information and the following conditions exist:


(1) There is no probable cause, at the time of the action to expunge, to believe the individual committed the offense;


(2) No charges will be pursued as a result of the arrest;


(3) The subject of the arrest has no prior or subsequent misdemeanor or felony convictions;


(4) The subject of the arrest did not receive a suspended imposition of sentence for the offense for which the arrest was made or for any offense related to the arrest; and


(5) No civil action is pending relating to the arrest or the records sought to be expunged.
Loaiza supports her objection with evidence that she received a suspended imposition of sentence on the drug possession charge, but 
an individual who receives a suspended imposition of sentence is not entitled to expungement.[
] 
Also, there is no judgment of expungement in our record.
  Therefore, we conclude that 
Exhibit B is not an expunged record.  


Loaiza’s evidence shows that she completed her probation after the MREC denied her application.  On that basis, we conclude that Exhibit B is subject to § 610.105:

If the person arrested is charged but the . . . imposition of sentence is suspended in the court in which the action is prosecuted, official records pertaining to the case shall thereafter be closed records when such case is finally terminated[.]

For that reason, we sustain the objection and close Exhibit B.  But the closed record is not the only evidence of the drug possession proceedings.  Loaiza disclosed her drug possession proceedings in her application, as she was required to do, and entered evidence related to it into the record.  Therefore, we have made findings of fact on the issue consistent with the evidence.  

I.  Grounds for Denial
Section 339.080 allows the refusal of a license:  
The [MREC] may refuse to . . . issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.
]

The MREC’s answer cites § 339.100.2(16):  

The [MREC] may cause a complaint to be filed with the administrative hearing commission . . . against any person . . . licensed under this chapter or any licensee who has failed to renew or has surrendered . . . her individual . . . license for . . . : 

*   *   *


(16) Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]
Section 339.040 restricts the grant of a license:  


1.  Licenses shall be granted only to persons who present . . . satisfactory proof [of certain qualifications.
]
Section 339.100.2(16) applies § 339.040’s standards to a current or former licensee as if such licensee were an applicant.  But Loaiza is an applicant, not a licensee, so § 339.100.2(16) does not apply to Loaiza.  Loaiza is not subject to denial under § 339.100.2(16).  Loaiza is subject to 
§ 339.040.1 directly as an applicant.  
II.  Incomplete Application
The MREC argues that omitting the Iowa conviction is within the provisions of 
§ 339.100.2(19) allowing denial for:
[a]ny other conduct which . . . demonstrates bad faith or . . . misconduct[.]

The applicability of those terms depends on Loaiza’s mental state.  Misconduct is the willful doing of a wrongful act.
  Bad faith is a quality “reasonably inferable from what [s]he says (or fails to say) and what [s]he does (or fails to do) under certain circumstances.”
  
The MREC also argues that the incomplete application is grounds for denial under the provisions of § 339.100.2(19) allowing denial for conduct of lesser culpability: 

Any other conduct which . . . demonstrates . . . incompetence . . . or gross negligence[.]
Further, § 339.040.1 provides:  
Licenses shall be granted only to persons who present . . . satisfactory proof . . . that they: 

*   *   *

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public. 

Those terms address professional skill or business.  Competence and incompetence relate to “the actual ability of a person to perform in that occupation”
 or the general disposition to use such ability.
  Gross negligence is a deviation from the standard of care so great that it demonstrates a conscious indifference to a professional duty.
  
The applicability of those terms depends on Loaiza’s mental state.  Loaiza testified that she had no intention of tricking the MREC, but attached the printout assuming that it showed all of her criminal history.  We find her testimony credible.  Showing the MREC an official Missouri Highway Patrol record of her criminal history does not show bad faith or misconduct.  Her omission of the Iowa conviction was careless, but it did not rise to the level of a general lack of ability or disposition or conscious indifference.  We do not deny Loaiza’s application for failure to disclose the Iowa conviction under § 339.040.1(3) or § 339.100.2(19).
  
III.  Reputation

The MREC argues that Loaiza failed to prove another requirement under § 339.040.1:  

Licenses shall be granted only to persons who present . . . satisfactory proof . . . that they: 

*   *   *


(2) Bear a good reputation for honesty, integrity, and fair dealing[.]

Reputation is the opinion of the community in which the applicant resides; that is, it is what other people hear about her generally.
  Loaiza presented such evidence in the form of written statements, entered into the record without objection, stating that Loaiza has a good reputation for honesty, integrity, and fair dealing.  Therefore, Loaiza has carried her burden of proving that she bears a good reputation for honesty, integrity, and fair dealing.  We do not deny Loaiza’s application for failure to disclose the Iowa conviction under § 339.040.1(2).  
IV.  Criminal Offenses 

The MREC cites Loaiza’s criminal proceedings, which were prosecuted under the following statutes.  DWI:

1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.

2.  Driving while intoxicated is for the first offense, a class B misdemeanor.  No person convicted of or pleading guilty to the offense of driving while intoxicated shall be granted a suspended imposition of sentence for such offense, unless such person shall be placed on probation for a minimum of two years.[
]
Drug possession:


1.  Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

2.  Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana is guilty of a class C felony.

3.  Any person who violates this section with respect to not more than thirty-five grams of marijuana is guilty of a class A misdemeanor.[
]

Property damage:


1.  A person commits the crime of property damage in the second degree if:

(1) He knowingly damages property of another; or
*   *   *


2.  Property damage in the second degree is a class B misdemeanor.[
]
The MREC cites statutes providing for discretionary and mandatory denial.  

a.  Turpitude

The MREC cites the provisions of § 339.100.2(18) allowing denial if an applicant has: 

Been finally adjudicated and found guilty, or entered a plea of guilty . . . , in a criminal prosecution under the laws of this state or any other state . . . , for any offense involving moral turpitude, whether or not sentence is imposed[.]

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything done contrary to justice, honesty, modesty, and good morals.  Missouri courts have invariably found moral turpitude in the violation of narcotic laws, for example.  Moral turpitude has also been found in crimes involving fraud and false pretenses, failure to pay federal income taxes, theft, and contributing to the delinquency of a minor.[
]
The elements of an offense may describe conduct that always or never involves moral turpitude, or may sometimes involve moral turpitude depending on the underlying facts.
  


The underlying facts of the property damage charge are that Loaiza kicked the glass out of the rear door of a police car.  Such destruction of public property is a base and vile act.  We conclude that Loaiza’s finding of guilt for property damage is cause for denial. 


As to drug possession, violations of drug laws involve moral turpitude per se,
 so we conclude that the drug possession proceeding is cause for denial.  


As to DWI, the weight of authority from other jurisdictions holds that DWI is not a crime of moral turpitude per se.
 The factual grounds for those charges was that Loaiza drove a motor vehicle while under the influence of alcohol.  There is no evidence of blood alcohol content in either incident or any other circumstance that brings her conduct to the level of moral turpitude.  We conclude that Loaiza’s DWI was not a crime involving moral turpitude.

Loaiza’s criminal proceedings for drug possession and property damage are grounds for denial as crimes involving moral turpitude.  

b.  Character

The MREC also cites the provisions of § 339.100.2(18) allowing denial if an applicant has: 
Been finally adjudicated and found guilty, or entered a plea of guilty . . . , in a criminal prosecution under the laws of this state or any other state . . . , for any offense reasonably related to the qualifications, functions or duties of [a real estate salesperson] whether or not sentence is imposed[.]
The qualifications of a real estate salesperson include the provisions of § 339.040.1:  

Licenses shall be granted only to persons who present . . . satisfactory proof . . . that they: 


(1) Are persons of good moral character[.]

Good moral character is honesty, fairness, and respect for the law and the rights of others.
  That qualification reasonably relates to drug possession and property damage because those offenses involve moral turpitude and show a lack of respect for the law and the rights of others.  Such proceedings also constitute evidence that Loaiza lacks the qualification of good moral character because her guilty pleas constituted admissions of the conduct charged.
 
c.  Rehabilitation


But that does not end our analysis.  When we consider criminal proceedings as evidence of character, we must also consider the factors under § 314.200:  
[1] the nature of the crime committed in relation to the license which the applicant seeks, [2] the date of the conviction, [3] the conduct of the applicant since the date of the conviction and [4] other evidence as to the applicant’s character.

Those factors also guide our decision under §§ 339.080 and 339.100.2(18). 

The statutes and evidence show no close relationship between a real estate salesperson license and DWI.  Property damage relates closely to the functions of a real estate salesperson, who is entrusted with the one property constituting the single greatest investment of most people who own it:  real estate.  A real estate salesperson license also relates to drug possession and property damage through the qualification of good moral character.  

As to character and conduct since the date of the convictions, Loaiza offered persuasive evidence.  Such evidence includes statements from persons who interact with her in a variety of contexts stating that she is trustworthy and capable.  Such is the character that the law endorses for licensure.  But Loaiza’s probation ended mere months ago, too soon to show a significant 
record of such character when compared to her criminal record from 1993 to 2005.  Against the weight of such recent offenses, Loaiza has not yet carried her burden of proof of good moral character.  ​​​
V.  Mandate and Discretion


That conclusion operates differently under § 339.040.1 than it does under §§ 339.080 and 339.100.2(18).  Sections 339.080 and 339.100.2(18) use the term "may,” signifying a delegation of discretion to grant or refuse the application.
  Such discretion is ours to exercise against the background of the facts we have found on the record.
  What the statutes allow the MREC to do, we may do.
  But we must also do what the statutes require the MREC to do.
  We must deny an application on an insufficient showing of good moral character under § 339.040.1(1) because it uses the term "shall," signifying a mandate.
  Such mandatory decision does not conflict with our inclination as to our discretion, because the brief time since Loaiza’s most recent conviction inclines our discretion against her.  Therefore, we deny the application.  
Summary


We deny the application under §§339.040.1(1), 339.080, and 339.100.2(18).  

SO ORDERED on January 23, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�We convened a hearing on the complaint on January 5, 2007, and Loaiza did not appear, but she later asked that we reconvene the hearing.  


�Each case is styled State v. Loaiza.


�Statutory references are to RSMo 2000 unless otherwise noted.


�According to the application.


�We apply this as the lowest level offense meeting Loaiza’s description.  


�Section 621.120.  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


�Section 621.120.  


	�Wesley v. Crestwood Police Dep't, 148 S.W.3d 838, 840 (Mo. App., E.D. 2004); see also § 610.122(4).  


�Section 610.123.


�All references to § 339.100 are to RSMo Supp. 2007. 


�The answer also cites MREC Regulation 4 CSR 250-3.010(1), which mirrors that language.


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


�Krone v. Snapout Forms Co., 230 S.W.2d 865, 869 (Mo. 1950).


	�Section 1.020(8). 


	�Johnson v. Missouri Bd. of Nursing Home Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  


�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 367 (Mo. banc 2005).


�The MREC makes no argument under provisions of § 339.100.2(10) and (19) related to fraud, but our conclusion would be the same.  Fraud is inducing another to act in reliance on an intentional perversion of truth.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Loaiza did not commit that conduct.  


�State v. Ruhr, 533 S.W.2d 656, 659 (Mo. App., 1976) (quoting BLACK'S LAW DICTIONARY, Rev. 4th ed., p. 1467-8).


�Section 577.010.  


�Section 195.202.


�Section 569.120.


�Brehe v. Mo. Dep't of Elem. & Secondary Educ., 213 S.W.3d 720, 725 (Mo. App., W.D. 2007) (citations and quote marks omitted).  


�Id. at 726.


�Brehe, 213 S.W.3d at 725.


�� HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=6&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b620%20So.%202d%2093%2cat%2097%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=3ea231339b27628a9e8786c3475987d5" �Maxwell v. State, 620 So.2d 93, 97 (Ala. Crim. App. 1992);� � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=7&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b46%20Cal.%203d%201089%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=06969dc13ff0faf66959900408160113" �In re Carr, 46 Cal.3d 1089 (1988);� � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=8&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b430%20S.E.2d%20586%2cat%20587%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=676dfcffc20b33e01bb3ed24602b8870" �O'Neal v. Kammin, 430 S.E.2d 586, 587 (Ga. 1993);�  � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=9&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b493%20N.E.2d%201237%2cat%201241%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=52bccfda917924d6059200355d31780c" �In re Oliver, 493 N.E.2d 1237, 1241 (Ind. 1986);� � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=10&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b468%20S.E.2d%2076%2cat%2080%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=6191801f881a531a86a01cc806c6133d" �State v. Harry, 468 S.E.2d 76, 80 (S.C. App. 1996);� � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b302%20S.W.2d%20335%2cat%20339%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=0e53d1f93971771e6d077fc8ec8f037a" �Flowers v. Benton County Beer Bd., 302 S.W.2d 335, 339 (Tenn. 1957);� � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b990%20S.W.2d%20770%2cat%20778%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=587da86f6b41b5412e203e8067287182" �Lopez v. State, 990 S.W.2d 770, 778 (Tex. App. 1999);� � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b81%20Fed.%20Appx.%20256%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=18329ba47b4f42c339b59c8e08730316" �Vasquez-Atempa v. Ashcroft, 81 Fed. Appx. 256� (9th Cir. 2003); � HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=0c9383c426296d2b0ad757df3bdeb28c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%2039%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=14&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b831%20F.%20Supp.%20824%2cat%20826%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-zSkAB&_md5=aab8aba0654bd7c6d199d0bc095c5a3b" �Lewis v. Alabama Dep't of Public Safety, 831 F. Supp. 824, 826-27� (Middle District, Ala. 1993); In re Lopez-Meza, 1999 BIA LEXIS 50 (1999).


�State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


�Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980)


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).


�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


�Id.


�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).
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