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DECISION 


The Department of Social Services, Division of Medical Services (“DMS”) failed to promulgate a rule for the estimation of Medicaid days for purposes of determining direct Medicaid payments.  Little Hills Healthcare, L.L.C., d/b/a Centerpointe Hospital (“Centerpointe”), is entitled to additional reimbursement of $1,803,984, plus interest, for Medicaid services rendered during state fiscal year (“SFY”) 2004.  
Procedure


Centerpointe filed a complaint on June 25, 2004, challenging DMS’s decision computing its Medicaid reimbursement rate for SFY 2004.  

This Commission convened a hearing on the complaint on January 31 and February 1, 2005.  Joanna W. Owen represented Centerpointe.  Assistant Attorney General David P. Hart represented DMS.  Centerpointe filed the last written argument on June 6, 2005.  

On June 24, 2005, DMS filed a motion to submit additional evidence.  DMS offers an affidavit of Donna Siebeneck, with an attached copy of portions of DMS’s approved Medicaid State Plan.   Centerpointe filed its response to the motion on June 30, 2005.  
Renewed Objections to Evidence


DMS seeks to introduce as additional evidence portions of DMS’s approved Medicaid State Plan in response to Centerpointe’s argument that DMS did not comply with 42 U.S.C. 
§ 1396a.  That statute requires the state plan to include a public process for the determination of hospital reimbursement rates, under which rates, methodologies underlying the establishment of rates, and justifications for rates, are published.  A copy of 42 U.S.C. § 1396a was admitted into evidence as Petitioner’s Exhibit 6.  


In its motion to submit additional evidence, DMS asserts:  

Petitioner waited until the evidentiary hearing to raise for the first time allegations that the Department violated federal law, failed to promulgate a regulation, and failed to reimburse Petitioner for its reasonable costs.  Petitioner did not plead these allegations in its Complaint.  

DMS states that it renews its objections to Centerpointe’s submission of evidence on these claims.  


In State ex rel. Missouri Dep’t of Social Services v. Administrative Hearing Comm’n, 814 S.W.2d 700, 702 (Mo. App., W.D. 1991), the court stated that: 

there is nothing in section 621.055 which corresponds to the requirement of section 288.200 that specific grounds for review must be stated in the application for review.  Section 621.055.1 provides only that:   “The review may be instituted by the filing of a petition with the administrative hearing commission.”  There is no requirement that the applicant [sic] for review specify the grounds upon which he claims the decision of the Department of Social Services was erroneous.  The provider in his petition would have only to identify himself, or itself, as a provider, identify the Department decision appealed from, and request an appeal therefrom.  


Since the date of that decision, this Commission’s regulations have been amended to require that:  

(1) . . . (B) Petitioner shall include in the complaint:  
*   *   *


3.  As far as practical, facts in numbered paragraph [sic] stating the relief sought and the reason for granting it.  
*   *   *

(2) Specific Cases.  In addition to the other requirements of this rule—

*   *   *


(B) A complaint by any person other than an agency—


1.  Shall include a copy of any notice of the action of which petitioner seeks review; and

2.  May include a motion for stay. 

Regulation 1 CSR 15-3.350.  Centerpointe’s complaint fully complies with the regulation.  It sets forth a “Statement of Facts” asserting a discrepancy in DMS’s projection of Medicaid days – that DMS does not rely on any specific formula published in the Code of State Regulations or even within DMS itself.  The Statement of Facts concludes by stating:  

DMS’ refusal to take into consideration CenterPointe’s actual SFY 2003 and SFY 2004 data and its insistence on relying upon unrepresentative data for this particular hospital in a situation where DMS has the apparent authority to modify its procedures is arbitrary and capricious.  


The complaint then contains a section with the heading “Relief Requested,” stating:  

Petitioner requests that the Administrative Hearing Commission (“AHC”) order DMS to recalculate CenterPointe Hospital’s reimbursement for SFY 2004 to reflect the actual census data SFY 2004 projection of 4,466 Medicaid days; that the AHC order DMS to adjust payment to Petitioner for SFY 2004 accordingly, and to 
order that DMS use the actual annualized SFY 2004 census data in projecting SFY 2005 payment.  Further, Petitioner requests that the AHC order DMS to reimburse CenterPointe Hospital based on the number of actual Medicaid days for SFY 2004 as of the June 4, 2004 remittance advice.  

By stating that DMS did not rely on a formula published in the Code of State Regulations, Centerpointe plainly stated that DMS failed to promulgate a regulation.  The complaint also plainly states that DMS failed to reimburse Centerpointe for its costs.  Therefore, there was no surprise in the evidence that Centerpointe adduced at the hearing on these issues.

As to Centerpointe’s reliance on 42 U.S.C. § 1396a, there is no requirement that a non-state party include in its complaint the law upon which it is relying.  Regulation 1 CSR 15-3.350(1)(B)3; State ex rel. Missouri Dep’t of Social Services, 814 S.W.2d at 702.  As Centerpointe asserts in its brief, it relies on 42 U.S.C. § 1396a in support of its argument under Missouri law that DMS failed to promulgate a rule.  


We overrule DMS’s renewed objections to Centerpointe’s evidence. 
Motion to Submit Additional Evidence


Centerpointe opposes DMS’s motion to submit additional evidence on grounds that DMS had ample opportunity to offer this evidence but failed to do so until now.  Centerpointe cites Whiteman v. Del-Jen Construction, 37 S.W.3d 823, 829 (Mo. App., W.D. 2001), which we find inapposite because that case construed the rule of the Labor and Industrial Relations Commission as to the hearing of additional evidence that was not before the administrative law judge.   DMS asserts that it must rebut Centerpointe’s argument that DMS failed to comply with the federal requirements for an approved State Medicaid Plan.  In support, DMS offers portions of the State Plan, which has been approved by the federal government.  

We do not applaud DMS’s tardiness in seeking to admit this evidence.  The hearing was held on January 31 and February 1, 2005, briefs had already been submitted, and the matter was awaiting determination by this Commission.  DMS had ample time to introduce this evidence prior to June 24, 2005.  However, a tribunal is afforded wide discretion in determining whether to reopen a case to allow the admission of additional evidence.  Foster  v. Village of Brownington, 76 S.W.3d 281, 287 (Mo. App. W.D., 2002).  It is an abuse of discretion to refuse to permit the introduction of material evidence that might substantially affect the merits of the case, if such presentation does not inconvenience the court or unfairly benefit one of the parties.  City of Riverside v. Progressive Inv. Club of Kansas City, 45 S.W.3d 905, 910 (Mo. App., W.D. 2001).  


In this case, we find no unfair advantage to DMS, nor any prejudice to Centerpointe, by admitting the additional evidence that DMS proffers.  The evidence is fairly immaterial in light of our disposition of the case.  We rest our decision on grounds of state law, not federal law.  However, as Centerpointe suggests, the Medicaid program does not exist in a vacuum, and the Missouri Medicaid plan is based on the federal law.  Therefore, for the sake of completeness of the record, in the exercise of our discretion we grant DMS’s motion to submit additional evidence.    

Findings of Fact

Centerpointe

1. Centerpointe (sometimes hereinafter referenced as “hospital” or “facility”) is a psychiatric facility in St. Charles, Missouri, primarily serving children and adolescents.  Many of the patients come from southeast Missouri.  Centerpointe provides some outpatient services.  
2. Centerpointe is a provider of Medicaid services under Title XIX of the Social Security Act.  Most of its patients are on Medicaid.   
3. The SFY is from July 1 of the preceding calendar year through June 30.  For example, SFY 2004 was from July 1, 2003, through June 30, 2004.  
4. Little Hills Healthcare, L.L.C., acquired the hospital from Ardent Healthcare (“Ardent”) on April 1, 2003.  Ardent operated the hospital as BHC Spirit of St. Louis Hospital.  
5. Ardent significantly curtailed the hospital’s operations in preparation for selling it, as Ardent did not want to make any more investment in the hospital.  Ardent was operating only core services at the hospital and utilizing only one out of the six available units that were open prior to the sale.  
6. During SFY 2003, Centerpointe’s provision of Medicaid services was the lowest in its history, due to the presale curtailment of services.  
7. During SFY 2004, Centerpointe’s utilization of Medicaid services increased over 100% from SFY 2003.   

Medicaid Reimbursement

8. Each hospital receives Medicaid per diem reimbursement at a rate provided by Regulation 13 CSR 70-15.010(3).   The per diem rate is based on the hospital’s 1995 cost report, and trend factors are applied to adjust for inflation.  
9. The Federal Reimbursement Allowance (“FRA”) is a tax on Missouri hospitals for the privilege of engaging in the business of providing inpatient healthcare.
  It is calculated as a percentage of a hospital’s operating revenue less tax revenue and other government appropriations.  The percentages of the assessment are set by regulation.

10. In addition to the per diem, hospitals also receive direct Medicaid payments pursuant to Regulation 13 CSR 70-15.010(15) for certain allowable Medicaid costs not included in the per diem rate.  Direct Medicaid payments are the difference between a facility’s trended cost and its per diem rate, multiplied by estimated Medicaid days.
  Direct Medicaid payments are designed to mitigate the impact of the FRA on Medicaid providers.  
11. Each hospital must submit a cost report to DMS each year.
  DMS conducts desk reviews of the cost reports to examine the charges that the hospital billed to Medicaid.  DMS also uses the cost reports for purposes including estimating certain components of the estimated Medicaid days calculation. 
12. The Missouri Hospital Association (“MHA”) is an advocacy organization that represents Missouri’s hospitals.  Centerpointe is a member of MHA.  MHA is allowed to comment on, and is thus involved in the process of determining, the FRA assessment each year. 

DMS’s Notices 
13. DMS issues two notices (hereinafter referenced as “notice” or “notices”) to each hospital during the SFY, computing the hospital’s FRA assessment, per-diem rate, direct Medicaid payments, and uninsured add-on payments.  It has been DMS’s practice to issue two notices for each SFY since the FRA program came into existence in 1991.  One notice is issued near the beginning of the SFY and the other notice is issued near the end of the SFY. 
14. Because there has always been a second notice, the first notice is not treated as a final notice.  The second notice gives DMS’s final notice of what the hospital’s reimbursement 
will be for that SFY.  The amount of payment on the second notice is different from the first notice virtually every year.  (Tr. at 134.)  
15. Each notice as to direct Medicaid payments is based on estimated Medicaid days, as the actual number of days is not determinable until after the SFY is over.  
16. DMS uses three components to calculate estimated Medicaid days.  These include (1) fee for service (“FFS”) days, (2) MC+ days, and (3) out-of-state days.  
17. FFS days are days paid directly by DMS.
  
18. MC+ days are days paid by managed care health plans.

19. Out-of-state days are days paid by another state for patients who came to Missouri.  
20. Until SFY 2003, the second notice had never differed from the first notice in determining the estimated number of Medicaid days for the SFY.  Making a second estimate of Medicaid days involves a lot of work for DMS to redistribute FRA dollars, and could result in overpayment to the hospitals.  (Tr. at 260).  
21. DMS’s regulations provide no methodology for determining estimated Medicaid days.  In particular, they do not identify the three separate components (FFS days, MC+ days, and out-of-state days), and do not provide a methodology for determining FFS days.  
22. In estimating Medicaid days for any given SFY, DMS uses the same method for each of the approximately 140 hospitals in the industry in Missouri.  The methodology is not consistent from one SFY to the next. 
23. Donna Siebeneck, Assistant Deputy Director for the Institutional Reimbursement Unit of DMS, determines the time period of days to use as the basis for estimated Medicaid days 
on DMS’s notices.  Siebeneck makes this determination by consulting with MHA and with her supervisor, Margie Mueller, who is the Chief Financial Officer of DMS.   

DMS’s Estimations of Medicaid Days for 
SFY 1999 Through SFY 2002


24.
In estimating Medicaid days for SFY 1999, DMS first performed a regression analysis based on Medicaid days paid from July 1992 to April 1998 in order to estimate the total days for SFY 1999.  The regression analysis used historical data of paid Medicaid days to project Medicaid days for the SFY in question.  (Tr. at 162.)
  The total estimated days for SFY 1999 were then compared to the total days paid for May 1997 through April 1998 to arrive at a percentage, which was used to inflate each facility’s paid days from May 1997 through April 1998.  DMS then added on MC+ days using an FFS percentage.
  

25.
The FFS percentage is calculated by adding the FFS days from the desk-reviewed base year cost report and the MC+ days from the desk-reviewed base year cost report, and dividing the FFS days by the total to arrive at the FFS percentage.  

26.
In estimating Medicaid days for SFY 2000, DMS used days paid from July 1992 through April 1999 in the regression analysis, but otherwise used the same method it did for SFY 1999.  

27.
DMS initially performed a regression analysis to estimate Medicaid days for SFY 2001 by the same method it did for SFY 1999 and SFY 2000, but then used the estimated days that it had used for SFY 2000, rather than using the result of the regression analysis for SFY 2001.  

28.
In estimating Medicaid days for SFY 2002, DMS first performed a regression analysis based on days paid from February 1999 to December 2000 in order to estimate the total days for SFY 2002.  The total estimated days for SFY 2002 were then compared to the total days paid for January 2000 through December 2000 to arrive at a percentage, which was used to inflate each facility’s paid days from January 2000 through December 2000 to a figure for SFY 2002.  DMS then added on MC+ days using an FFS percentage from the 1998 desk review, and added 1998 desk-reviewed out-of-state days.  The out-of-state days were added pursuant to state regulation.  
DMS’s Estimates of Medicaid Days for SFY 2003


29.
In estimating Medicaid days for SFY 2003, DMS first performed a regression analysis based on days paid from February 1999 to December 2001.  DMS began this process in January 2002.  The total estimated days for SFY 2003 were then compared to the total days paid for January 2001 through December 2001 to arrive at a percentage that was used to inflate each facility’s paid days from January 2001 through December 2001 to a figure for SFY 2003.  DMS then added on MC+ days using an FFS percentage from the 1999 desk review, and added 1999 desk-reviewed out-of-state days.  

30.
On July 2, 2002, DMS sent a notice to Centerpointe for SFY 2003, basing direct Medicaid payments on 6,102 Medicaid days.  The Medicaid days were the projected SFY 2003 Medicaid days plus 1999 out-of-state days.  The projected direct Medicaid payments for SFY 2003 were $4,610,244.  

31.
Toward the end of SFY 2003, the State of Missouri did a reconciliation and realized that there was not enough money to continue making Medicaid payments.  

32.
Due to the budget shortfall, DMS approached MHA regarding the possibility of adjusting the FRA for SFY 2003.  During this time period, several thousand children were added to the State Children’s Health Insurance Program (“SCHIP”), resulting in more costs and more Medicaid days for providers.  Therefore, MHA agreed to updating the FRA to meet the budget shortfall, but also proposed updating the estimates of the number of Medicaid days.  

33.
DMS hires Verizon as its fiscal agent to process data, such as charges, payments, and paid days, for Medicaid billing cycles.  On May 7, 2003, DMS sent its second notice to Centerpointe for SFY 2003, basing the direct Medicaid payments on 1,994 Medicaid days.  DMS determined the Medicaid days by using actual SFY 2003 Medicaid days for the first two thirds of the SFY, and estimated the days for the remainder of the SFY, based upon the actual days thus far in the year.  To this DMS added MC+ days and 1999 out-of-state days.  DMS calculated the number of days as follows:  


Remittance Advice (“RA”) Date
Number of Days

7/19/2002
83


8/9/2002
64


8/23/2002
144


9/6/2002
30


9/20/2002
43


10/4/2002
78


10/18/2002
153


11/8/2002
136


11/22/2002
38


12/6/2002
52


12/20/2002
43


1/10/2003
49


1/24/2003
28


2/7/2003
49


2/21/2003
33


3/7/2003
73


Total
1,096


Annualized FFS Days
1,644

FFS Percentage
88.63%


Total Days (FFS + MC+)
1,855


1999 Out-of-State Days
139


Total Estimated Days SFY 2003
1,994

DMS thus began its determination of FFS days with the actual Medicaid patient days for FFS patients, based on RAs from July 19, 2002 through March 7, 2003 – the current SFY.  DMS then annualized this number of days.  In prior years, and in its first notice for SFY 2003, DMS had not used actual FFS days for the current SFY.  The projected direct Medicaid payments for SFY 2003 pursuant to the second notice were $1,795,537, a dramatic reduction from the first notice, due to the reduction in Medicaid days.  

34.
DMS’s methodology for estimating Medicaid days for purposes of the second notice for SFY 2003 was based on the most current data and for many hospitals resulted in a higher number of days than the first notice; thus, it was the most favorable for the industry as a whole.  The method for estimating the Medicaid days is not shown on the notice, but DMS provided this calculation to Centerpointe during discovery in this case.  

35.
Because the direct Medicaid payments were greatly reduced per the second notice to Centerpointe for SFY 2003, DMS sought reimbursement of $2,236,726 from Centerpointe for overpayments for SFY 2003.  Centerpointe paid the portion for the period during which Little Hills operated the hospital, and Ardent paid the portion for the period during which it operated the hospital.  

36.
On May 18, 2003, Dwight Fine, Senior Vice President for Governmental Relations with MHA, sent a memo to all MHA members, including Centerpointe, stating:  

The FRA Policy Committee met by telephone conference May 7 to discuss payment and assessment changes for State Fiscal Year 2003.  Staff was successful in its negotiations with the Division of Medical Services to include the following payment streams in the current state fiscal year.  
*   *   *

Revision of Projected Medicaid Days--DMS notified MHA staff in April that the FRA fund balance was not sufficient to cover the historical per diems for the balance of SFY 2003 due to significant changes in utilization that have occurred since the initial projections were made.  Staff explained to DMS that if utilization has increased for the industry as a whole, an adjustment in each hospital’s projected days would be necessary as well to offset the increased assessment.  Hospitals’ projected days have been increased or lowered accordingly.  Any increase in payment as a result of this change is subject to the pooling arrangement.  
ASSESSMENT CHANGE
DMS filed an emergency amendment with the Secretary of State’s office on April 29, 2003, increasing the final rate of assessment for SFY 2003 from 5.52 percent to 5.7 percent.  This increase was necessary to fund the increased utilization and the additional payments outlined above.  


37.
The pooling arrangement was an industry-based arrangement by which those who received payments significantly in excess of their FRA shared some of that revenue with a pool that MHA managed.  Centerpointe was not a member of the pool at that time.    
DMS’s Estimate of Medicaid Days for SFY 2004


38.
In estimating the Medicaid days for SFY 2004, DMS initially performed a regression analysis based on paid days from February 1999 through December 2002, and then went through a calculation similar to that in Finding 24.  However, DMS did not use this figure because the FRA schedule for SFY had already been started, using January through December 2002 days, and DMS used the revised days from SFY 2003 for SFY 2004 because those were more current than the days used for the regression analysis.  (Tr. at 168.)  The actual days from 
August 2002 through March 2003 were a higher number and more favorable to the industry as a whole, so DMS used those days.  (Tr. at 252.)  DMS consulted with MHA, which agreed to this methodology.  (Tr. at 253.)  Thus, DMS began its estimation of Medicaid days for SFY 2004 with the same number of annualized FFS days that it had used in calculating the second notice for SFY 2003:  1,644 for Centerpointe.  However, SFY 2003 was the year in which Centerpointe experienced a significant reduction in services due to the pending sale, and 1,644 did not approximate Centerpointe’s FFS days for SFY 2004.  For SFY 2004, the FFS percentage was 82.83% based on 2000, the fourth prior reporting year.  This resulted in a calculation of 1,985 total in-state Medicaid days (FFS days plus MC+ days).  DMS added 387 out-of-state days from the 2000 base reporting year, resulting in 2,372 estimated Medicaid days for SFY 2004.  

39.
DMS’s method for estimating the Medicaid days was not shown on the notices for SFY 2004, but DMS provided this calculation to Centerpointe during discovery in this case.  

40.
DMS sent a letter to Centerpointe on August 8, 2003, asking it to verify the name, address, telephone number, and fax number of the CEO or administrator and any other contact person that the hospital wanted to have on file with DMS.  Centerpointe responded with updated information, which DMS processed.  

41.
On September 3, 2003, DMS sent a notice to Centerpointe for SFY 2004 stating:  

The enclosed schedules reflect the FRA assessment, Direct Medicaid payments and Uninsured Add-on payments for State Fiscal Year (SFY) 2004 as calculated by the Division of Medical Services (Division). 
The FRA assessment for SFY 2004 will be assessed at 5.23% of the hospital’s total operating revenue less tax revenue/other government appropriations plus non-operating gains and losses as published by the Missouri Department of Health and Senior Services, Section of Health Statistics.  The base financial data for 2000 will be annualized, if necessary, and will be adjusted by trend factors to determine revenues for the current state fiscal year.  
The notice was prepared in September 2003 because that was when DMS finished the FRA calculations for SFY 2004.  An attached sheet calculated Centerpointe’s direct Medicaid payments as follows:  

SFY 2004 cost per day 2000 trended cost
787.16

Assessment per day
184.92
Utilization adjustment per day
138.36
Estimated cost per day


1,110.44
Less per diem SFY 2004


  (371.24)
Difference between estimated cost per day and per diem
   739.20
Projected SFY 2004 days + 2000 Medicaid out-of-state
     2,372        

days

Total direct Medicaid payments




1,753,382
The notice did not provide any calculation or explanation of how DMS determined “projected SFY 2004 days.”  The notice stated that this was a final decision that could be appealed to this Commission.  


42.
DMS did not send the September 3, 2003, notice by certified mail. 

43.
DMS mails letters on the date appearing on the letters.  If a letter does not go out on that date or the next morning, it is redated and sent on the new date.  

44.
A September 3, 2003, notice was sent to each of the approximately 140 hospitals in Missouri.  

45.
According to standard procedure, a secretary stamped “Copy” on a copy of the September 3, 2003, notice to Centerpointe, and placed the copy in Centerpointe’s file.  She placed the original in the box for outgoing mail from DMS.  The Department has drivers that pick up the outgoing mail from DMS.  These employees are responsible for getting the mail to the United States Post Office.    

46.
Centerpointe did not receive DMS’s September 3, 2003, notice.

47.
DMS did not receive any returned mail addressed to Centerpointe.  


48.
No other hospital appealed the notices for SFY 2004, and no other hospital complained of not receiving the September 3, 2003, notice.  

49.
On September 22, 2003, DMS remitted a direct Medicaid payment of $441,558 for SFY 2004.    

50.
Tariq Malik, CEO of Centerpointe, observed that the payments in SFY 2004 had not significantly changed from SFY 2003.  Malik contacted Kim Carlstrom at MHA to find out when the Medicaid days would be adjusted, and she indicated that the days had not been changed thus far from SFY 2003.  

51.
Carlstrom suggested that Malik write a letter to Mueller, Chief Financial Officer of DMS.  On March 10, 2004, Malik sent a letter to Mueller, stating that the hospital’s operations were greatly reduced in SFY 2003, and that consistent with the methodology for SFY 2003, an adjustment should be made for SFY 2004 Medicaid days.  Malik noted that DMS’s projections for SFY 2004 days were reduced based on SFY 2003 annualized data, which subsequently reduced Centerpointe’s prospective Medicaid payment for SFY 2004.  On March 19, 2004, Malik sent another letter correcting his estimate of the SFY 2004 Medicaid days.  

52.
On April 7, 2004, Siebeneck responded to Malik’s letters to Mueller, stating:  

At this time, the Division is still in the process of finalizing SFY 2004 projected days.  The Division will take your concerns into consideration as we work through this process.  


53.
DMS frequently incorporates MHA’s comments into the process of determining the FRA assessment.  DMS again had input from MHA before sending out its second notices for SFY 2004, even though DMS did not experience a funding crisis that year as it had in SFY 2003.  MHA had no objection to DMS’s proposed method of estimating Medicaid days for SFY 2004 because DMS was using more current information than it had in past years utilizing the regression analysis.  

54.
When sending its second notice for SFY 2004, DMS used the same estimate of Medicaid days that it used on its first notice for SFY 2004.  DMS saw that the actual days were lower than its estimates at that time.  (Tr. at 259.)  Siebeneck examined the SFY 2004 estimated Medicaid days as promised in her April 7, 2004 letter, but found no need to change the estimated days.  

55.
On June 4, 2004, DMS sent a notice to Centerpointe for SFY 2004 stating:  

The Division of Medical Services (Division) notified your facility on September 3, 2003 of the proposed computation for State Fiscal Year (SFY) 2004 for the FRA assessment, per-diem rate, Direct Medicaid payments and Uninsured Add-On payments. 
The Division will be filing emergency and proposed regulations on June 7, 2004 to change the FRA assessment percentage from 5.23% to 5.32%.  This change affected your FRA assessment, Direct Medicaid payments, and Uninsured Add-On payments for SFY 2004.  The attached worksheets provide the Division’s final decision. 
*   *   *

Your FRA assessment will be adjusted on the June 4, 2004 remittance device (June 21, 2004 check) to recoup the unassessed FRA assessment owed for SFY 2004.  Also, your add-on payments will be adjusted on the same cycle to pay the balance due your facility for SFY 2004 and for the enhancement pool distributions.  

An attached sheet calculated Centerpointe’s direct Medicaid payments as follows:  

SFY 2004 cost per day 2000 trended cost
787.16

Assessment per day
188.10

Utilization adjustment per day
138.36
Estimated cost per day


1,113.62

Less per diem SFY 2004


 (371.24)
Difference between estimated cost per day and per diem
   742.38

Projected SFY 2004 days + 2000 Medicaid out-of-state
     2,372        
days

Total direct Medicaid payments




1,760,925

The notice did not provide any calculation or explanation of how DMS determined “projected SFY 2004 days.”  The number of estimated Medicaid days was the same as on the first notice for SFY 2004:  2,372.  The notice stated that this was a final decision that could be appealed to this Commission.
  

56.
DMS did not provide any notice to the hospitals that it was not going to use the same formula for determining estimated Medicaid days for SFY 2004 that it had used for SFY 2003.  

57.
If DMS had used the same methodology for calculating estimated Medicaid days on its second notice for SFY 2004 that it had used on its second notice for SFY 2003, but based on days through May 2004, the estimated Medicaid days for Centerpointe would have been 4,802, based on:  


FFS days in billing periods through May 2004
3,352

Annualized FFS days
3,657


FFS percentage (from 2000 fourth year prior base year)
82.83%


Total in-state Medicaid days (FFS plus MC+ days)
4,415


Plus out-of-state Medicaid days
387


Total estimated Medicaid days SFY 2004
4,802

(Ex. 9.)  Based on 4,802 Medicaid days, Centerpointe’s direct Medicaid payments for SFY 2004 would be $3,564,909, which is $1,803,984 more than DMS had determined.  

58.
Centerpointe actually had 4,884 Medicaid days in SFY 2004.  

DMS’s Estimate of Medicaid Days for SFY 2005


59.
In estimating the Medicaid days for SFY 2005, DMS first performed a regression analysis based on paid days from February 1999 through May 2004.  DMS then compared total estimated SFY 2005 days to total paid days annualized for July 2003 through May 2004 and  
arrived at a percentage to inflate the total paid days annualized for July 2003 through May 2004.  DMS then included MC+ days using an FFS percentage from the 2001 desk review and added 2001 desk-reviewed out-of-state days.  DMS also prepared an alternative estimate by annualizing July 2003 through May 2004 paid days and inflating them to 2005, and then including the MC+ days and out-of-state days based on the 2001 desk review.  For each facility, DMS used the estimate that was greater, and thus most advantageous to the individual hospital.  

60.
DMS did not provide any notice to the hospitals that it was not going to use the same formula for determining Medicaid days for SFY 2005 that it had used for SFY 2004.   


61.
Although MHA was involved in the process, DMS did not directly provide the hospitals with any notice that it was changing its methodology of computing the Medicaid days from year to year, nor did it publish its methodology anywhere.  

62.
If a hospital’s actual days are lower than the estimate, DMS does not normally recoup payments made on the basis of the estimates.  DMS did so only at the end of SFY 2003, when it revised the estimated Medicaid days for all hospitals.   
Conclusions of Law

I.  Jurisdiction


Section 208.156.8
 provides:  
Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 and who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission[.]

DMS argues that Centerpointe’s appeal is untimely because it did not appeal the September 3, 2003, notice within thirty days.  DMS asserts that Centerpointe should be imputed with actual knowledge that DMS issued notices every fall and that DMS necessarily must have made a determination when it issued direct payments.  Centerpointe argues that it did not receive the September 3, 2003, notice and that it filed a timely appeal from DMS’s June 4, 2004, notice.  DMS relies on the evidence regarding its mailing practices and asserts that Centerpointe must have received the letter.  


We have found as a fact that Centerpointe did not receive the September 3, 2003, notice.  However, this is not the key issue as to jurisdiction.  The June 4, 2004, decision plainly stated that it could be appealed to this Commission as a final decision of DMS.  Although the estimation of the number of Medicaid days was unchanged from the first notice to the second notice for 2004, that figure was a part of the calculation at issue in the June 4, 2004, decision, the figures were not final until the second notice each SFY, and DMS affirmatively determined a change was not needed.  We have jurisdiction over Centerpointe’s appeal from the June 4, 2004, notice.  Section 208.156.2.  

We note that in BHCA of Kansas City v. Department of Soc. Servs., No. 96-0020 SP (Mo. Admin. Hearing Comm’n Nov. 3, 1997), this Commission concluded that the hospital could not appeal from the Department’s second notice of the hospital’s add-on adjustment calculation because the Department had only changed the dollar amounts and not the number of Medicaid days.  In that case, the Commission granted the Department’s motion to dismiss for untimely filing.  The Circuit Court of Cole County reversed the AHC’s decision.  No. CV197-1719CC, May 22, 1998.  The Circuit Court stated:  

The Department has continuing regulatory responsibility over the Medicaid Program and the hospitals which provide services to Medicaid beneficiaries.  As such, it has the right and responsibility to adjust payment rates to hospitals in mid-year even though it may 
have made a previous decision on that year.  Missouri Practice, Administrative Law, § 13.08.  If the Department elects to exercise its authority and reopen or reconsider a prior decision, that is its right, but then the provider has an equal right to seek review of the new decision in its entirety without limitation to the second proceeding. . . .

When the Department rendered its decision of December 7, 1995, North Hills had a right to appeal that decision to the AHC for an independent hearing on the merits.  Section 208.156 RSMo; State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69 (Mo. Banc 1962).  The fact that some of the Department’s calculations in the December 7, 1995 decision were unchanged from its earlier decision does not diminish or restrict North Hills’ right to appeal the second decision in its entirety.  Greene County Nursing Care Center, Inc. v. Department of Social Services, 807 S.W.2d 117 (Mo. App. 1991); A.P. Green Refractories Company v. State Tax Commission, 621 S.W.2d 340 (Mo. App. 1981). 
Because the Department’s August decision of North Hills’ SFY 96 reimbursement was reopened and modified in its December 7, 1995 decision, the August decision was not a final and appealable order.  State ex rel. Dussault v. Board of Adjustment, City of Maryland Heights, 901 S.W.2d 319 (Mo. App. 1995); Jenkins v. Director of Revenue, 858 S.W.2d 257 (Mo. App. 1993).  Therefore, North Hills’ timely appeal of the Department’s December 7, 1995 decision invokes the AHC’s jurisdiction over all parts of that decision, including those calculations of North Hills’ estimated Medicaid days for SFY 96.  
The Court of Appeals, Western District, affirmed the circuit court without opinion.  WD # 55986, June 15, 1999.  

We find the Circuit Court’s reasoning persuasive.  We also find that the current case presents an even stronger set of circumstances because DMS had never changed its estimate of Medicaid days in its second notice until SFY 2003.  This case squarely exposes the year-to-year inconsistency of DMS’s estimations and presents the issue of whether the method of estimation must be promulgated as a rule.  


This case is also similar to Psychiatric Healthcare Corp. v. Department of Soc. Servs., 
996 S.W.2d 733 (Mo. App., W.D. 1999).  In that case, the Department notified the hospital of its uninsured add-on payment for SFY 1996.  The hospital signed a confirmation schedule accepting the amount, but then on December 20, 1995, submitted further information and requested that the Department increase the uninsured add-on payment.  The Department issued a letter on January 4, 1996, notifying the hospital that it would not change the payment.  This Commission concluded that it had jurisdiction over the hospital’s appeal from the January 4, 1996 letter.  No. 96-0256 SP (Mo. Admin. Hearing Comm’n May 7, 1997).  The Cole County Circuit Court reversed, and the Missouri Court of Appeals, Western District, reversed the Circuit Court, stating:  
The language of the earlier December letter left the provider with the thought that the issue of rate determination was still a live issue, and that a different ruling could be obtained if Psychiatric finally provided the necessary backup. . . .  The January letter brought finality to the matter by saying it rejected Psychiatric’s suggested corrections to the December figures, and that the Department “will not adjust” the compensation rate.  Determining finality of an agency decision should not be a matter of conjecture or speculation by a regulated party.  The second letter from the Department sounds like a final decision, and the Department is bound thereby.  In the interest of hearing cases on their merits and deciding them on the merits, in these circumstances the ruling of the AHC on the motion to dismiss will be affirmed.  
996 S.W.2d at 737.  

Even if we found that Centerpointe received the first notice for SFY 2003, DMS had changed the estimate of Medicaid days during the previous SFY.  In addition, DMS’s letter of April 7, 2004, in response to Malik’s inquiries, stated that “[a]t this time, the Division is still in the process of finalizing SFY 2004 projected days.”  DMS’s conduct hardly leaves the impression that its first notice for SFY 2004 gave a final determination of Medicaid days, even though that notice stated that it was an appealable final decision.  The second notice for SFY also 
stated that it was a final decision and notified Centerpointe of its right to appeal that decision.  We denied DMS’s motion to dismiss this case for lack of jurisdiction on August 31, 2004, and DMS continued to present evidence and argument in support of its claim that this Commission lacks jurisdiction over Centerpointe’s appeal from the June 4, 2004, decision.  Like the Court of Appeals in Psychiatric Healthcare, 996 S.W.2d at 737, we prefer to hear cases on their merits and decide them on their merits.  We have jurisdiction over Centerpointe’s appeal from the June 4, 2004, notice.  Section 208.156.2.  


In the alternative, we could rest our jurisdiction on Centerpointe’s lack of receipt of the September 3, 2003, decision.  If there is inadequate notice of the right to appeal within 30 days, the time for filing the appeal does not start to run.  State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359 (Mo. 1949).  However, we prefer to rest our jurisdiction on the appeal from the June 4, 2004, notice. 
II.  Direct Medicaid Payments

A.  Statutes and Regulations 


Section 208.152.1 provides:  

Benefit payments for medical assistance shall be made on behalf of those eligible needy persons who are unable to provide for it in whole or in part, with any payments to be made on the basis of the reasonable cost of the care or reasonable charge for the services[.]

(Emphasis added).  Section 208.153.1 provides:  

Pursuant to and not inconsistent with the provisions of sections 208.151 and 208.152, the division of medical services shall by rule and regulation define the reasonable costs, manner, extent, quantity, quality, charges and fees of medical assistance herein provided. . . .
(Emphasis added).  Regulations 13 CSR 70-15.010(1)(A) and 13 CSR 70-15.020(3) provide for reimbursement based on the per diem rate.  Regulation 13 CSR 70-15.010(15) further provides:  

(A) Direct Medicaid payments will be made to hospitals for the following allowable Medicaid costs not included in the per diem rate as calculated in section (3):  

1.  The increased Medicaid costs resulting from the FRA assessment not included in the cost report ending prior to January 1, 2001; 

2.  The unreimbursed Medicaid costs applicable to the trend factor which is not included in the per diem rate; 

3.  The unreimbursed Medicaid costs for capital and medical education not included in the trended per diem cost as a result of the application of the sixty percent (60%) minimum utilization adjustment in paragraph (3)(A)4.; 

4.  The increased cost per day resulting from the utilization adjustment.  The increase [sic] cost per day results from lower utilization of inpatient hospital services by Medicaid recipients now covered by an MC+ health plan; 

5.  The poison control adjustment shall be determined for hospitals which operated a poison control center during the base year and which continues to operate a poison control center in a Medicaid managed care region; and 

6.  The increased cost resulting from including out-of-state Medicaid days in total projected Medicaid days.  

(B) Direct Medicaid payment will be computed as follows:  

1.  The Medicaid share of the FRA assessment will be calculated by dividing the hospital’s Medicaid patient days by total hospital’s patient days to arrive at the Medicaid utilization percentage.  This percentage is then multiplied by the FRA assessment for the current SFY to arrive at the increased allowable Medicaid costs; 

2.  The unreimbursed Medicaid costs are determined by subtracting the hospital’s per diem rate from its trended per-diem costs.  The difference is multiplied by the estimated Medicaid patient days for the current SFY. . . . 

4.  The utilization adjustment cost is determined by estimating the number of Medicaid inpatient days the hospital will not provide as a result of the MC+ Health Plans limiting inpatient 
hospital services.  These days are multiplied by the hospital’s cost per day to determine the total cost associated with these days.  This cost is divided by the remaining total patient days from its base period cost report to arrive at the increased cost per day.  This increased cost per day is multiplied by the estimated Medicaid days for the current SFY to arrive at the Medicaid utilization adjustment[.]
*   *   *


6.  The costs for including out-of-state Medicaid days is calculated by subtracting the hospital’s per diem rate from its trended per diem cost and multiplying this difference by the out-of-state Medicaid days from the base year cost report. 

Regulation 13 CSR 70-15.010(15)(B)(2)A explains the trending methodology, which is not in dispute in this case.  Regulation 13 CSR 70-15.010(15)(B)(2)B provides that for hospitals such as Centerpointe, the base year operating costs are based on the “fourth prior year cost report.”  Centerpointe only disputes DMS’s determination of the number of estimated Medicaid patient days, and does not otherwise dispute DMS’s calculations of these various formulae.  
B.  Failure to Promulgate Rule as to 
Estimated Medicaid Patient Days


Centerpointe argues that DMS has failed to define “estimated Medicaid patient days” by rule.  In NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71, 74 (Mo. banc 1993), the court held that DMS’s policy that psychiatric services, other than electric shock treatment, were not reimburseable under Medicaid was invalid because DMS did not announce the policy as a rule.  The court stated:  
A.

There is no dispute that the disallowance of costs of psychiatric services other than electric shock therapy is a reimbursement standard of general applicability.  As such, the standard is a policy change requiring promulgation of a rule.  Section 536.010(4), RSMo 1986, provides, in pertinent part, that the term “rule” means “each agency statement of general applicability that implements, interprets, or prescribes law or policy....”  An agency standard is a 
“rule” if it announces “[a]n agency statement of policy or interpretation of law of future effect which acts on unnamed and unspecified facts....”  Missourians for Separation of Church and State v. Robertson, 592 S.W.2d 825, 841 (Mo. App. 1979).  
The Department suggests that the policy change at issue is not one of general applicability because it governs only Medicaid participants, rather than all hospitals in Missouri; therefore, the Department contends, promulgation of a rule is not required.  The Department is incorrect.  The reimbursement policy applies generally to all participants in the Medicaid program.  Definition of the reasonable costs, manner, extent, quantity, quality, charges and fees of medical assistance under the program must be made by rule and regulation.  § 208.153.1.  The Department’s decision to exclude coverage for all psychiatric or psychological services other than electric shock therapy defines in part medical assistance within the meaning of § 208.153.  As such, the Department’s amendment required promulgation of a rule.  § 536.010(4).
B.
Promulgation of a rule requires compliance with the rulemaking procedures specified in § 536.021, RSMo Supp. 1992.  Section 536.021 provides in pertinent part: 
1.  No rule shall hereafter be made, amended or rescinded by any state agency unless such agency shall first file with the secretary of state a notice of proposed rulemaking and a subsequent order of rulemaking.... 
.... 
6. [A]ny rule, or amendment or rescission thereof, made after January 1, 1976, shall be void unless made in accordance with the provisions of this section.
Section 536.021 sets forth the notice and comment procedures for rulemaking, amending, and rescinding.  The purpose of the notice and comment procedures is to provide information to the agency through statements of those in support of or in opposition to the proposed rule.  In St. Louis Christian Home v. Missouri Comm’n on Human Rights, 632 S.W.2d 508, 515 (Mo. App. 1982), the court observed: 
The very purpose of the notice procedure for a proposed rule is to allow opportunity for comment by supporters or opponents of the measure, and so to induce a modification....  To neglect the notice ... or to give effect to a proposed rule before the time for comment has run ... undermines the integrity of the procedure. 
(emphasis in original).
A rule adopted in violation of § 536.021 is void.  § 536.021.6; St. Louis Christian Home, 634 S.W.2d at 514-15; See also Sunset Retirement Homes, Inc. v. Dep’t of Social Services, 830 S.W.2d 18, 21 (Mo. App. 1992); Missouri State Div. of Family Services v. Barclay, 705 S.W.2d 518, 521 (Mo. App. 1985).  There is no dispute that the Department failed to comply with rulemaking procedures in enacting the amendment that is the subject of the dispute in the present case.  The amendment is void.

We find NME applicable to this case.  Section 536.010(4) defines a “rule” as: 

each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency.  The term includes the amendment or repeal of an existing rule, but does not include:  

(a) A statement concerning only the internal management of an agency and which does not substantially affect the legal rights of, or procedures available to, the public or any segment thereof; 

(b) A declaratory ruling issued pursuant to section 536.050, or an interpretation issued by an agency with respect to a specific set of facts and intended to apply only to that specific set of facts; 

(c) An intergovernmental, interagency, or intraagency memorandum, directive, manual or other communication which does not substantially affect the legal rights of, or procedures available to, the public or any segment thereof; 

(d) A determination, decision, or order in a contested case[.]

DMS has a regulation for the calculation of direct Medicaid payments.  Regulation 
13 CSR 70-15.010(15)(B).  However, the regulation does not tell how to estimate the number of Medicaid days.  DMS’s method of calculating estimated Medicaid days was a statement of general applicability, as it applied to all Medicaid provider hospitals in Missouri.  The calculation was an implementation and interpretation of the regulation. 

DMS argues that its estimation of Medicaid days fell within exception (b) as an interpretation with respect to a specific set of facts.  However, the methodology applies across an 
entire industry of approximately 140 hospitals in the state, which is not just one specific set of facts.  DMS also cites exception (d), which is inapplicable because there was no contested case before DMS.  Section 536.010(2).  DMS’s methodology for estimating Medicaid days was a rule, as defined by § 536.010(4), and did not fall within any exceptions enumerated therein.  

This Commission recently reached the same result on a similar set of facts in St. Anthony’s Medical Center v. Department of Social Services, No. 03-0661 SP (Mo. Admin. Hearing Comm’n Apr. 6, 2004).  In that case, the Department’s regulation set forth the determination of a hospital’s per diem rate, but did not define “case mix” or set forth how to calculate “substantial changes in case mix.”  We concluded that the Department’s method of calculating the change in the per diem rate based on a change in case mix was void because it had not been promulgated as a rule.  

Since we decided St. Anthony’s, Missouri courts have twice rejected claims that Missouri administrative agencies failed to promulgate a rule.  However, we find these cases distinguishable.  In McIntosh v. LaBundy, 161 S.W.3d 413 (Mo. App., W.D. 2005), the court held that the Department of Corrections’ (“DOC”) “Sex Offender Therapist Requirements” for sex offender therapists who wished to appear on DOC’s list of approved providers were not agency statements of general applicability.  The court held that the appellant had no property right or entitlement to be placed on DOC’s list of approved providers.  In United Pharmacal Co. v. Missouri Bd. of Pharmacy, 159 S.W.3d 361 (Mo. banc 2005), the court held that the Board of Pharmacy’s answer to a frequently asked question posted on its Web site was not a rule.  DMS’s calculation of estimated Medicaid days, in contrast, was a policy determination that DMS applied to all participating Medicaid provider hospitals in the state for that year.  As we have discussed above, it is within the definition of a rule.  

Centerpointe also cites 42 U.S.C. § 1396a, which provides:  

A State plan for medical assistance must:  
*   *   *

(13) provide—

(A) for a public process for determination of rates of payment under the plan for hospital services . . . under which—

(i) proposed rates, the methodologies underlying the establishment of such rates, and justifications for the proposed rates are published, 
(ii) providers, beneficiaries and their representatives, and other concerned State residents are given a reasonable opportunity for review and comment on the proposed rates, methodologies, and justifications, 
(iii) final rates, the methodologies underlying the establishment of such rates, and justifications for such final rates are published, and 
(iv) in the case of hospitals, such rates take into account (in a manner consistent with section 1923) the situation of hospitals which serve a disproportionate number of low-income patients with special needs[.]

(Emphasis added).  DMS asserts that this statute merely sets forth the requirements for a state plan to obtain approval from the federal government and that DMS has already obtained such approval.  

Because DMS did not promulgate a rule for determining estimated Medicaid days, its determination is void.  NME, 850 S.W.2d at 74-75.  As the Appendix and our findings of fact show, DMS was completely inconsistent in its methodology of estimating Medicaid days from year to year, but was consistent as to all providers for each year.  DMS’s process for estimating Medicaid should have been subject to the notice and comment procedures involved in promulgating an administrative rule.  Sections 536.021 and 536.026.  DMS’s regulations contain 
formulae for some calculations, such as the per diem rate,
 or out-of-state days,
 but not for the determination of estimated Medicaid days.  

We note that the promulgation of a rule as to estimated Medicaid days would not necessarily fetter DMS’s discretion.  Regulation 13 CSR 70-15.010 has a lengthy history of emergency amendments (every year, and sometimes more than once a year, ending in 2002).   Regulation 13 CSR 70-15.110, governing FRA assessments, has emergency amendments every year, also creating a lengthy history.  If DMS had followed the rulemaking procedure for estimation of Medicaid days but needed to make adjustments, DMS would have had the emergency rulemaking procedure available to it.  DMS would also have the option of promulgating a rule that provides a method of calculating estimated Medicaid days, but would allow it to make adjustments in particular circumstances such as those presented in recent years.  

DMS argues that we should give deference to its determination.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm’n, 700  S.W.2d 445, 450 (Mo. banc 1982), states that we cannot superintend an agency’s procedures.  However, because we are designated by statute as the administrative agency that hears appeals from the decisions of various state departments, Chapter 621, RSMo, we must render the ultimate administrative decision.  Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  Because DMS failed to follow rulemaking procedures in establishing a methodology for estimating Medicaid patient days, we cannot defer to its determination.  Instead, we must exercise our statutory duty to render a decision and determine the reimbursement to which Centerpointe is entitled.  


DMS also asserts that its method of calculation was reasonable.  We agree that DMS historically used a reasonable methodology, and we recognize that it took action in SFY 2003 to keep the Medicaid system solvent.  However, this does not eliminate the legal requirements as to the promulgation of administrative rules, which the law requires DMS to follow, and we also note that DMS’s methodology for determining Medicaid days was not consistent from year to year.  See Appendix.  

DMS also argues that an industry-wide determination should not be adjusted based on its impact on only one hospital.  However, § 208.156 requires that we decide Centerpointe’s appeal and adjust its reimbursement if necessary.  Although DMS failed to follow a consistent methodology from year to year, it applied its methodology consistently across the industry within each given year.  We determine only the respective rights of the parties to this case, and in concluding that DMS’s estimation of Medicaid days is a policy determination subject to rulemaking requirements, we leave to DMS the promulgation of an appropriate rule.  By deciding that DMS was required to promulgate a rule, we by no means suggest that DMS is required to make two estimates of Medicaid days every year.  All that the law requires is consistency and notice when an agency makes a statement of general applicability.  

DMS further contends that Centerpointe’s position conflicts with the prospective nature of the Medicaid reimbursement system.  DMS cites Regulation 13 CSR 70-15.010(5)(E), which provides that “[t]he prospectively determined individual hospital’s reimbursement rate may be adjusted only under [certain enumerated] circumstances.”  Centerpointe presented convincing evidence that this language predated direct Medicaid add-on payments.  (Tr. at 402-403.)  Regardless, the statutory appeal requirements of § 208.156 necessitate that an adjustment be made if the Medicaid provider prevails.  The amount of payment on the second notice is different 
from the first notice virtually every year.  In addition, Regulation 13 CSR 70-15.010(5)(F) provides for rate reconsideration in certain prescribed circumstances.  Therefore, we find no conflict with the regulations by changing DMS’s estimate of Medicaid days for SFY 2004.  DMS made an adjustment in its own estimate of Medicaid days for SFY 2003 when it issued a second notice to all providers in the state, and thus made a somewhat retrospective adjustment for the entire industry.  An adjustment pursuant to an appeal in an individual case does not alter the prospective nature of the Medicaid reimbursement system.      
C.  Determination of Estimated 
Medicaid Days for SFY 2004 

We are not bound to use DMS’s methodology for estimating Medicaid days because it was not promulgated as a rule.  St. Anthony’s.  We must remake DMS’s decision.  Geriatric Nursing, 693 S.W.2d at 209; J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

Centerpointe proposes the following estimation of Medicaid days for SFY 2004, based on FFS days from July 2003 through May 2004:  


FFS days in billing periods through May 2004
3,352


Annualized FFS days
3,657


FFS percentage (from 2000 fourth year prior base year)
82.83%


Total in-state Medicaid days (FFS plus MC+ days)
4,415


Plus out-of-state Medicaid days
387


Total estimated Medicaid days SFY 2004
4,802

(Ex. 9.)  Based on 4,802 Medicaid days, Centerpointe’s direct Medicaid payments for SFY 2004 would be $3,564,909, which is $1,803,984 more than DMS had determined ($1,760,925).  

 
Although DMS initially performed a regression analysis to estimate total SFY 2004 days, we do not have the results of that regression analysis.  In SFY 2002, DMS used paid days for calendar year 2000 inflated to 2002.  The parties have not provided us with any method of 
inflating days from a prior year to make the calculation for SFY 2004.  The parties thus provide us with no method other than using annualized data from the prior SFY, as DMS did in its notices, or using annualized data from the SFY at issue, as Centerpointe proposes.    

We note that Regulation 13 CSR 70-15.010(15)(B) requires DMS to determine “estimated Medicaid days for the current SFY.”  The plain and ordinary meaning of an “estimate” is “a rough or approximate calculation[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 397 (10th ed. 1993).  All that is required of DMS is to promulgate a rule with a consistent method of making a reasonable estimate of Medicaid days for “the current SFY.”   Using a regression analysis may be a reasonable method of preparing an estimate.  However, the parties have not provided us with a complete explanation of the regression analysis DMS has used in the past.  Nor does the record contain the results of DMS’s regression analysis for SFY 2004 or any other SFY.  We do not use the annualized data from the prior SFY, as DMS did in its notices, because there is nothing tying that data to a reasonable estimate for the SFY at issue.  Simply using the data from a previous year is arbitrary and does not take into account the fluctuations that may occur from year to year, as this case demonstrates.  

In response to Centerpointe’s calculation, DMS counters that in order to be consistent with SFY 2003, the FFS days should be based on the second RA for July 2003 through the first RA for March 2004.  (Tr. at 322; Ex. 10.)  However, this is also an arbitrary choice of the time period to use.  DMS also notes that the number of days for May 2004 is unusually high.  However, Centerpointe’s method uses data that was available for the SFY at issue at the time DMS issued its second notice, and it provides a basis for making a reasonable estimate “for the current SFY.”  We note that the regulation, according to the plain meaning of “estimated” days, does not require the use of actual numbers for the current SFY, nor does it require DMS to 
recalculate the Medicaid days in its second notice every SFY.  All that is required is for DMS to make a reasonable estimate for the current SFY.   However, we use Centerpointe’s methodology because that is the only data in the record that provides us with the basis for a reasonable estimate.
  DMS asserts that it used the most current data available, but did not actually use that data in its notices for SFY 2004.  We use Centerpointe’s method because that method uses the most current available data.   

At a cost of $742.38 per day for 4,802 days, Centerpointe should have had direct Medicaid payments of $3,564,909 for SFY 2004.  Because DMS allowed only $1,760,925 for Centerpointe’s direct Medicaid payments for SFY 2004, Centerpointe is entitled to an additional $1,803,984, plus interest.  Section 621.055.  

Summary


DMS failed to promulgate a rule for the estimation of Medicaid days for purposes of determining direct Medicaid payments.  Centerpointe is entitled to an additional adjustment of $1,803,984, plus interest, for SFY 2004.      

SO ORDERED on July 12, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

APPENDIX

DMS’s Methodology of Estimating Medicaid Days from SFY 1999 through SFY 2005

SFY 1999   Performed a regression analysis to estimate total SFY 1999 days, using days paid from July 1992 to April 1998.  Total estimated SFY 1999 days were then compared to total days paid for May 1997-April 1998 to arrive at a percentage used to inflate each facility’s paid days for May 1997-April 1998.  Included MC+ days from 1995 ad hoc

SFY 2000   Performed a regression analysis to estimate total SFY 2000 days, using days paid from July 1992 to April 1999.  Total estimated SFY 2000 days were then compared to total days paid for May 1998-April 1999 to arrive at a percentage used to inflate each facility’s paid days for May 1998-April 1999.  Included MC+ days from 1995 ad hoc

SFY 2001   Used SFY 2000 estimated days
SFY 2002    Used January 2000-December 2000 paid days inflated to 2002, included MC+ days using FFS percentage from 1998 desk review and added 1998 desk-reviewed out-of-state days
SFY 2003 (First Notice)  Performed a regression analysis to estimate total SFY 2003 days, using days paid from February 1999 to December 2001.  Total estimated SFY 2003 days were then compared to total days paid for January 2001-December 2001 to arrive at a percentage used to inflate each facility’s paid days for January 2001-December 2001.  Included MC+ days using FFS percentage from 1999 desk review and added 1999 desk-reviewed out-of-state days 

SFY 2003 (Second Notice)   Annualized August 2002-March 2003 paid days and included MC+ days using FFS percentage from 1999 desk review and added 1999 desk-reviewed out-of-state days

SFY 2004   Annualized August 2002-March 2003 paid days and included MC+ days using FFS percentage from 2000 desk review and added 2000 desk-reviewed out-of-state days

SFY 2005  Used better of SFY 2004 or SFY 2005 estimated days.  Estimated 2005 days by annualizing July 2003-May 2004 paid days inflated to 2005 and included MC+ days using FFS percentage from 2001 desk review and added 2001 desk-reviewed out-of-state days
	�Sections 208.450 to 208.480, RSMo; Regulation 13 CSR 70-15.110; see Alexian Bros. Hosp v. Department of Social Services, No. 92-1536 SP (Mo. Admin. Hearing Comm’n Dec. 28, 1993) (because the federal government provides matching funds to match these tax revenues, the FRA and matching funds actually increase the amount of money that DMS has available to pay hospitals).  





	�Regulation 13 CSR 70-15.110.  


	�Regulation 13 CSR 70-15.010(15)(B)(2).  DMS’s regulation, 13 CSR 70-15.010(15)(B), uses the terms “estimated Medicaid days” and “estimated Medicaid patient days” interchangeably.  We use the term “estimated Medicaid days,” as more particularly described in Finding 16.  As our findings show, “estimated Medicaid days” is actually a calculation that DMS performs, though the term is undefined in DMS’s regulations.  





	�Regulation 13 CSR 70-15.010(5)(A).  


	�See Regulation 13 CSR 70-15.020(1)(H), defining “fee for service.”  





	�Regulation 13 CSR 70-15.020(1)(J) defines “MC+” as “the Missouri Medicaid ‘Managed Care Plus’ program under which some Medicaid recipients are enrolled with a health plan who contract with the department to provide a package of Medicaid benefits for a monthly fee per enrollee[.]”


	�The record does not contain any further explanation of the regression analysis process, nor is the regression analysis described in DMS’s regulations.  





	�The Appendix to this decision contains a summary of DMS’s final method of determining Medicaid days for each SFY from 1999 through 2005.


	�As we previously noted, the Appendix to this decision contains a summary of DMS’s final method of determining Medicaid days for each SFY from 1999 through 2005.  The Appendix sets forth in summary fashion DMS’s inconsistency from year to year in estimating the number of Medicaid days.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Regulation 13 CSR 70-15.010(3).  





	�Regulation 13 CSR 70-15.010(15)(B)6.  


	�We note that BHCA involved a similar issue, but the record in that case does not show any resolution by this Commission after disposition of the jurisdictional issue in the Court of Appeals.  
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