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Administrative Hearing Commission

State of Missouri

SHELLEY LISTON,
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)




)


vs.

)

No. 10-1527 BN



)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION


We grant the State Board of Nursing’s (“the Board”) motion to dismiss this case because we lack jurisdiction to hear it.  While it appears that the Board did not implement the contested case procedures and the right of appeal is questionable, we do not have jurisdiction.  We cancel the hearing.
Procedure


On August 11, 2010, Shelley Liston filed a complaint appealing the Board’s decision.  On August 12, 2010, the Board filed a motion to dismiss.  On August 12, 2010, we held a telephone conference on the motion.  On August 16, 2010, Liston filed a response to the motion.  On August 16, 2010, both parties filed briefs.  We make our findings of fact solely for the purpose of this motion.
Findings of Fact

1. Liston is licensed as a professional registered nurse.  She is also licensed as a registered nurse by the Kansas State Board of Nursing (“the Kansas Board”).
2. Liston was given approval as an advanced practice nurse by the Board of Nurse Examiners for the State of Texas (“the Texas Board”).

3. On August 3, 2004, the Texas Board issued an order (“the order”) that encumbered her nursing license until certain conditions were satisfied.
4. By letter dated November 4, 2004, the Texas Board informed Liston that she had complied with all requirements of the order.

5. Liston has an opportunity to work as a faculty member at the Concorde Career Institute (“Concorde”) in Kansas City.  The position begins on August 25, 2010.
6. When Concorde asked the Board to approve Liston for appointment to the nurse faculty, the Board refused to grant the request.

Conclusions of Law 


Jurisdiction consists of the lawful power to decide a controversy (subject matter).
  Our jurisdiction comes from the statutes alone.
  Therefore, we have no authority to hear a petition unless every condition set forth in the statutes is satisfied.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


The Board argues that we lack subject matter jurisdiction to hear the case.  The following statutes set forth our jurisdiction in general and specifically in nursing cases:
Section 621.045
 states:
1.  The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may 
be placed on probation or when an agency refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination:
*   *   *

Board of Nursing[.]
Section 621.120
 states:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.  Such written notice of refusal shall advise such applicant of his right to file a complaint with the administrative hearing commission and have a hearing pursuant to this section. . . .
Section 335.066 states:

1.  The board may refuse to issue or reinstate any certificate of registration or authority, permit or license required pursuant to chapter 335 for one or any combination of causes stated in subsection 2 of this section or the board may, as a condition to issuing or reinstating any such permit or license, require a person to submit himself or herself for identification, intervention, treatment, or rehabilitation by the impaired nurse program as provided in section 335.067.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered 
his or her certificate of registration or authority, permit or license for any one or any combination of the following causes[.]

The Board argues that no statute gives us jurisdiction to review denial of faculty approval for prospective nursing faculty.  The Board denied Liston authority to be part of a nursing faculty under Regulation 20 CSR 2200-2.060:

(2) Nursing Faculty.

(A) Nurse faculty shall have responsibility for developing, implementing, and evaluating the nursing program.
(B) Criteria for Appointment:

1.  Current undisciplined license to practice professional nursing in Missouri;

*   *   *

4.  Approved by the board prior to appointment.

In arguing that we have jurisdiction, Liston highlights certain words in § 335.066.1:
The board may refuse to issue or reinstate any certificate of registration or authority, permit or license required pursuant to chapter 335 for one or any combination of causes stated in subsection 2 of this section or the board may, as a condition to issuing or reinstating any such permit or license, require a person to submit himself or herself for identification, intervention, treatment or rehabilitation by the impaired nurse program as provided in section 335.067.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.
Reading the sentence even as Liston suggests still supports the Board’s argument that our jurisdiction is about the professional license itself – not, except for license discipline, what is done with that license.  “The board may refuse to issue . . . any . . . authority . . . required pursuant to chapter 335[.]”  The authority required pursuant to Chapter 335 is the authority – or license – to practice nursing, not the authority to be part of a nursing school faculty.

Liston argues that the Board is, in effect, disciplining her license by refusing to allow her to be part of the nursing school faculty.  But, if the action is disciplinary in nature, the Board would bring the complaint before us.  Liston would not appeal the decision.  Liston appears to be combining the applicant posture of appealing the Board’s decision with an argument that her current license is being disciplined.  We do not accept her argument.


The Board points out that this Commission does not have authority even in all licensing matters.  Section 335.096
 states:
Any person who violates any of the provisions of section 335.011 to 335.096 is guilty of a class A misdemeanor and, upon conviction, shall be punished as provided by law.

Although the violation might involve the professional license, the prosecuting attorney would bring this type of case in court, and this Commission would not be involved.


We have jurisdiction over the Board's decisions only as authorized by statute.
  We have jurisdiction over whether there is cause for licensee discipline
 and whether an applicant should be licensed.
  Whether or not Liston is qualified to be part of a nursing faculty, although it involves her license, is not the granting of a license and is not license discipline.  We have no jurisdiction over this case, and we dismiss it.
Summary


We dismiss this case because we lack jurisdiction to hear it.  We cancel the hearing.

SO ORDERED on August 19, 2010.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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