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)
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)
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)




)
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)

DECISION 


John A. Lister, Jr. d/b/a Lister Ranch, is not liable for additional fuel tax or interest following an audit pursuant to the International Fuel Tax Agreement (“IFTA”).  
Procedure


Lister filed a complaint on December 30, 2008, challenging the Missouri Highway and Transportation Commission’s (“MTHC”) audit of his IFTA account.  


This Commission convened a hearing on the complaint on July 10, 2009.  Lister represented himself.  Senior Administrative Counsel David E. Woodside represented the MHTC.  The reporter filed the transcript on August 13, 2009. 
Findings of Fact


1.  Lister is a farmer and private carrier located in Ava, Missouri.  Lister transports his own products, primarily in Missouri, with occasional travel to adjoining jurisdictions.  


2.  Lister operates a 1990 Volvo truck with a gross license weight of 54,000 pounds.  During the first and second quarters of 2008, Lister also operated a 2005 Ford F-350 behind which he pulled a trailer, resulting in a combination vehicle with a gross license weight of 36,000 pounds.  


3.  The International Fuel Tax Agreement (“IFTA”) is an agreement between participating states that is designed to allocate fuel taxes among the states where the carrier travels.  


4.  Lister recorded odometer readings and the places to and from which he traveled.  He did not record the route of travel as the MHTC requires.  


5.  Lister reported no mileage or fuel purchases for the third quarter of 2005.  


6.  For the first and second quarter of 2008, Lister reported fewer taxable miles than actual miles because he believed that off-road use was not taxable.  


7.  Lister made deductions for off-road use on his IFTA tax returns and calculated credits or refunds.    


8.  The MHTC conducted an IFTA audit of Lister’s business for July 1, 2005, through June 30, 2008.  Lister provided the auditor with his mileage summary.  The auditor determined that Lister drove 500 miles during the third quarter of 2005, though he had reported no mileage or fuel purchases for that quarter.  The auditor also determined that for first quarter 2006, second quarter 2006, third quarter 2006, fourth quarter 2006, first quarter 2007, second quarter 2007, third quarter 2007, and second quarter 2008, the total gallons reported and the tax-paid gallons reported were not the same.  The auditor found that Lister stated a number for consumed gallons without stating where that number came from.  Lister was only reporting on-road use and was subtracting out consumption for idle time and use on his farms.  The auditor determined that the tax-paid gallons were underreported.      

9.  The auditor made the following recommendations:  

Auditor discussed with John several internal control procedures that MUST be incorporated into his present mileage and fuel accounting systems to more accurately capture and report both miles and fuel.  Failure to keep their mileage and fuel records in compliance could result in future adjustments more severe than the results of the 100% mileage and fuel audits as performed in this IFTA audit and/or possible license revocation.

1) The auditor recommends start diligently detailing licensee’s name, driver’s name, via points, route of travel, unit number, and odometer readings at state lines onto all future mileage and fuel information.

2)  The auditor recommends start using the beginning and ending odometer readings for reporting total miles and start using the odometer readings at state lines and route of travel for reporting jurisdictional miles. 

3)  The auditor recommends start double checking mileage and fuel information processed and entered onto the mileage/fuel spreadsheets.

4)  The auditor strongly recommends reporting actual total miles for on road use and off road uses to obtain an accurate reported MPG.  To report taxable miles for on road use only it has to be well documented for total and taxable miles not to be reported the same.  Report actual total and jurisdictional fuel for on road use and off road use to obtain an accurate reported MPG.  Contact the Missouri Department of Revenue for off road fuel refund and copies of DOR forms were submitted to carrier.  


10.  Using a “liability estimator,” the auditor estimated Lister’s Missouri fuel tax liability as $205.19 for the audit period, plus $26.21 in interest, resulting in a total liability of $231.40.  


11.  On December 19, 2008, the MHTC issued an invoice to Lister for $247.82 pursuant to the audit.  The invoice reflected $0 in payments and credits. 
Conclusions of Law

I.  Jurisdiction and Burden of Proof

The MHTC raises no issue as to our jurisdiction to hear and decide this case.  However, this Commission should examine its subject matter jurisdiction in every case.
  Because we are a 
legislative creation, we have only such power as the legislature has given us,
 and any action in excess of our jurisdiction is void.
  Subject matter jurisdiction may not be waived, conferred by consent or by agreement of the parties, by estoppel, or by acquiescence of this Commission.
  
Originally, the Public Service Commission had the authority to license, supervise and regulate motor carriers in Missouri
 and to hold hearings on complaints to enforce those regulatory laws.
  In 1985, the General Assembly split the regulatory and quasi-adjudicatory functions regarding transportation activities.  Section 622.010
 created the Division of Transportation within the Department of Economic Development.  Section 622.015
  transferred to the Division of Transportation the Public Service Commission’s authority to regulate transportation activities within Missouri.  Section 622.020.1
 provided for the appointment of three administrative law judges to serve within the Division of Transportation.  Section 622.030.1
 placed in the administrative law judges the power to “hear and decide all matters concerning transportation activities which the public service commission or public service commissioners would have been required to hear and decide in a quasi-judicial capacity.”  

Effective July 1, 1997, §§ 622.010 and 622.100(3)
 renamed the Division of Transportation as the Division of Motor Carrier and Railroad Safety.  Section 622.320.1
 

authorized the Division of Motor Carrier and Railroad Safety to file complaints to establish violations of transportation laws by carriers.  No change was made in the authority of the 
administrative law judges to hold hearings on the complaints.  Section 622.330
 provided that any carrier, corporation or other person may file a complaint on any of the grounds upon which complaints were allowed to be filed by other parties.    

In 2002, § 226.008.5 abolished the Division of Motor Carrier and Railroad Safety.  Section 226.008.1 and .2(1) placed that Division’s transportation regulatory powers in the MHTC.  Sections 226.008.4 and 621.040 transferred the administrative law judges’ quasi-judicial powers to the Administrative Hearing Commission.  Section 226.008.4 provides:

All the powers, duties and functions, including all rules and orders, of the administrative law judges of the division of motor carrier and railroad safety, as amended by the provisions of this section and sections 104.805, 389.005, 389.610, and 621.040, RSMo, are hereby transferred to the administrative hearing commission within the state office of administration.


The changes in the administration of the motor carrier laws also brought changes to the administration of IFTA, which was formerly administered by the Director of Revenue.
  Section 142.617 provided:  
The director of revenue may enter into reciprocity agreements on behalf of the state of Missouri with authorized representatives of other states for the collection and refund of interstate fuel taxes levied pursuant to this chapter.  The director may adopt rules pursuant to this chapter to implement the agreement for collection and refund of interstate fuel taxes and other fuel tax agreements.  The reporting requirements, as provided in the agreement, shall take precedence over the reporting requirements provided in this chapter.  Where the agreement and this chapter address the same matters, the provisions of the agreement shall take precedence.  A current copy of the agreement shall be maintained by the department of revenue.  

Section 621.050 gives any person or entity the right to appeal to this Commission from any finding, order, decision, or assessment made by the Director of Revenue.  This includes the 
Director of Revenue’s assessments of fuel tax.  Section 621.050 further provides that any person who is a party to such a dispute shall be entitled to a hearing before this Commission.    

Section 226.008
 provides:  


1.  The highways and transportation commission shall have responsibility and authority, as provided in this section and sections 104.805, 389.005, 389.610, and 621.040, RSMo, for the administration and enforcement of:

*   *   *


(5) Collecting and regulating amounts payable to the state from interstate motor carriers in accordance with the provisions of the International Fuel Tax Agreement in accordance with section 142.617, RSMo, and any successor or similar agreements, including the authority to impose and collect motor fuel taxes due pursuant to chapter 142, RSMo, and such agreement; 

*  *  * 

2.  The highways and transportation commission shall carry out all powers, duties and functions relating to intrastate and interstate transportation previously performed by:

*  *  *


(3) The highway reciprocity commission within the department of revenue, and all officers or employees of that commission; and the director of revenue’s powers, duties and functions relating to the highway reciprocity commission, except that the highways and transportation commission may allow the department of revenue to enforce the provisions of the International Fuel Tax Agreement, as required by such agreement[.]
Section 621.040
 grants us the:

jurisdiction to conduct hearings, make findings of fact and conclusions of law, and issue orders in all applicable cases relating to motor carrier and railroad regulation transferred to the highways and transportation commission pursuant to this section and sections 104.805, 226.008, 389.005, and 389.610, RSMo[.]

(Emphasis added.)  

Remedial statutes are broadly construed to effectuate their purpose.
  Because § 621.050 gives the right to a hearing before this Commission in appeals from the Director of Revenue’s decisions, § 226.008 transferred to the MHTC the authority formerly vested in the Director of Revenue to administer IFTA, and § 621.040 now grants us the jurisdiction to conduct hearings “in all applicable cases relating to motor carrier and railroad regulation transferred to the highways and transportation commission,” we conclude that the legislature intended that appeals from the MHTC’s IFTA assessments should be heard and decided by this Commission.     

Because no statute governs the burden of proof in this case, we follow the general principle that the party bringing the action has the burden of proof.
  Therefore, Lister has the burden of proof.  

II.  Fuel Tax

Section 142.803
 provides: 

1.  A tax is levied and imposed on all motor fuel used or consumed in this state as follows:  

(1) Motor fuel, seventeen cents per gallon.  Beginning April 1, 2008, the tax rate shall become eleven cents per gallon; . . . 

2.  All taxes, surcharges and fees are imposed upon the ultimate consumer, but are to be precollected as described in this chapter, for the facility and convenience of the consumer.  

Section 142.806
 provides:  
1.  Except as otherwise provided in subdivision (6) of subsection 2 of section 142.815, all motor fuel delivered in this state into a motor vehicle fuel supply tank is presumed to be used or consumed on the highways in this state in producing or generating power for propelling motor vehicles.

2.  Subject to proof of exemption pursuant to section 142.815, all motor fuel is presumed to be used or consumed on the highways of this state to propel motor vehicles if the motor fuel is:  

(1) Removed from a terminal in this state; or

(2) Imported into this state other than by a bulk transfer within the bulk transfer/terminal system; or

(3) Delivered into a consumer’s bulk storage tank from which motor vehicles can be fueled.  

Section 142.815.1
 provides:  
Motor fuel used for the following nonhighway purposes is exempt from the fuel tax imposed by this chapter, and a refund may be claimed by the consumer, except as provided for in subsection (1) of this section, if the tax has been paid and no refund has been previously issued:  

(1) Motor fuel used for nonhighway purposes including fuel for farm tractors or stationary engines owned or leased and operated by any person and used exclusively for agricultural purposes.  At the discretion of the ultimate vender, the refund may be claimed by the ultimate vender on behalf of the consumer for sales made to farmers and to persons engaged in construction for agricultural purposes as defined in section 142.800.  After December 31, 2000, the refund may be claimed only by the consumer and may not be claimed by the ultimate vender[.]  

Section 142.824.1
 provides: 

To claim a refund in accordance with section 142.815, a person shall present to the director a statement containing a written verification that the claim is made under penalties of perjury and lists the total amount of motor fuel purchased and used for exempt purposes.  

Section 142.800(17)
 defines “the director” as the Director of Revenue.  


Though the audit work papers are in evidence, no IFTA returns are in evidence.  This makes it difficult to visualize how Lister’s fuel use was reported and should have been reported.  

The MHTC offered inconsistent proof between its own employees as to how Lister’s returns were processed.  Lisa Martin, the MHTC’s senior auditor, testified that Lister filled out his IFTA tax returns and made deductions to get money back.
  She stated that the assessment pursuant to the audit was designed to get the refunds back with interest, not to assess additional tax.
  When cross-examined by Lister, she testified:
 
Q: . . . They mailed a check based on what was input into their application? 
A:  They mailed a check based on what was inputted on your return.   


In contrast, Joy Prenger, an accounting services supervisor for the MHTC, testified as follows:
  
Q:  There was also some testimony from Lisa about the refunds that Mr. Lister claimed and was paid during the audit period.  Do you know about how MODOT would process a return and issue a refund for a taxpayer? 
A:  I do know.  The quarterly tax return that generates a credit, a letter is sent to the motor carrier and a signature is requested.  Missouri state statute does not allow a refund unless there’s a signature received.  And so after the tax returns that were processed with the credit, Mr. Lister should have received a letter stating what his credit balance was for that quarter. And then if he in turn signed that letter, then we would issue a refund.  

Q:  So does that mean his original return was filed electronically rather than with a handwritten signature?  
A:  Mr. Lister did file some returns electronically, yes.  Even though he filed electronically, his user ID is an electronic signature and that is not covered by state statute for refund.  We must have a signature.  

Q:  Okay.  Then based on the records we’ve discussed then, it’s MoDOT’s position here today that Mr. Lister owes an unpaid amount to MoDOT; isn’t that right? 
A:  That’s correct.

Q:  How much does MoDOT say that he still owes?  I guess is it still the amount shown on Exhibit 2? 
A:  The invoice states Mr. Lister owes 247.82.  At the time, Mr. Lister has a past due balance on the invoice.  However, Mr. Lister has not received a refund check from Motor Carrier Services.  Therefore, his net balance due could be the difference of Mr. Lister’s credit balances on his account versus the amount of the invoice shown here.  
Q:  Lisa testified as to why in a number of the months or a number of the quarters that were covered in her audit he was getting refunds when he shouldn’t have.  Do you know is that still going on since the end of the second quarter of 2008, which is the end of her audit period?
A:  Yes, sir.  Based upon my review of Mr. Lister’s current tax return filings, Mr. Lister continues to file tax returns in the same manner as conducted through the audit.  

Q:  And short of an audit, is there no way to stop him from getting refunds that he’s not entitled to?  
A:  Our division’s position is that we provide quality customer service to our motor carriers.  So we do not disallow tax paid purchases.  That is one of our elements of maybe a hammer so to speak.

Q:  Does it seem likely then that another audit will need to be conducted of Mr. Lister based on the period since the end of Lisa’s audit that was covered here today or is that something that you’re not free to comment on?
A:  I would say I’m not free to comment on that.

*   *   * 

CROSS-EXAMINATION BY MR. LISTER: 
Q:  So you state that there are credits that are owed me at this time according to your systems?
A:  There are credits on your tax returns as you filed them on our system based upon Lisa’s audit findings.

Q:  So there are credits there and then there’s a liability.  So some of those credits offset liabilities?
A:  Yes, sir.  

Q:  And yet there’s also interest and penalties due even though you have those credits.  So you’re holding some of my money so to speak, the credits that your system says are owed me, and yet I owe some money and so you’re charging me penalties on what I owe but not paying me interest on those credits you’re holding?
A:  I don’t believe there’s any penalties calculated within this audit, Mr. Lister.  I believe there is additional interest due because Missouri tax liability was found based upon your total and taxable miles not equaling when you filed the tax returns nor the fuel that you purchased being filed correctly as a purchase, thereby your MPG fluctuated.


Martin and Prenger’s testimony is completely confusing and inconsistent on the question of whether Lister received refunds.  In closing argument, counsel for the MHTC acknowledged that “There seems to be some disagreement in the evidence about whether he actually got a refund or not.”
  This “disagreement,” we might add, was in the MHTC’s own evidence.  


Prenger’s continued testimony on cross-examination was further confusing on the question of liability and interest:
  

Q:  You stated that the system has credits owed to me right now?
A:  Yes, sir.

Q:  You also stated that I owed the system money –
A:  Yes, sir.

Q: -- according to the audit.  So there’s some kind of an offset if what I’m understanding correctly this $247 and change would not be an actual debt amount, it would be somewhere less than that because of the credits that are on the system?
A:  I said you had a net liability in your account on our system.

Q:  Exactly.  A net liability?
A:  Yes, sir.

Q:  If there’s a net liability that’s different from what’s shown here, how are the interest and penalties calculated?
A:  As I stated before, there is no penalties calculated in your audit, Mr. Lister.  However, there is interest.  And I guess based upon the ruling as we are here today of the Administrative Hearing Commission would be how we would proceed with the interest calculation of your unpaid liability to the state.

Q:  But in the audit it shows there’s interest calculated in?

A:  Yes, sir, because there was --
*   *   * 
Q:  There is a net balance, an audit amount and a credit amount.  Is the interest charged on the net balance or the audit amount, the interest that’s calculated into this?
A:  The interest is charged on the tax liability of the audit.

Q:  Okay.  Not the net?
A:  Not the net.  The tax liability of the audit.  


This Commission has a statutory duty to make findings of fact and conclusions of law.
  Our findings of fact must be sufficiently definite and certain to allow a court to review our 
decision intelligently and ascertain if the facts afford a reasonable basis for the decision.
  An administrative agency must avoid making findings of fact that are “completely conclusory.”
  Findings of fact are inadequate if they cause a reviewing court to speculate as to which part of the evidence we believed.
  


The MHTC asserts that Lister owes money, but the MHTC has failed to present cogent evidence as to the amount of liability and whether Lister previously received refunds.  This makes it impossible to make a calculation.  Considering the information and resources that are available to the State of Missouri, as opposed to a pro se citizen, we would expect the State to do better.  

Because there is insufficient evidence to calculate an amount of fuel tax that might be due and owing, Lister has met his burden to prove that he is not liable for any balance for fuel tax or interest.  
Summary


Lister is not liable for additional fuel tax or interest pursuant to the IFTA audit.  

SO ORDERED on January 28, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).


�State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


�New Madrid County Health Center v. Poore, 801 S.W.2d 739, 741 (Mo. App., S.D. 1990).  


	�State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 72 (Mo. banc 1982).


	�Sections 386.250(4) and (8), 390.041, and 390.131, RSMo 1959.


	�Section 386.390, RSMo 1959.


	�RSMo Supp. 1985.


	�RSMo Supp. 1985.


	�RSMo Supp. 1985.


	�RSMo Supp. 1985.


	�RSMo Supp. 1996.


	�RSMo Supp. 1996.


	�RSMo Supp. 1996.  


	�Chapter 142, RSMo 2000.  


�RSMo Supp. 2009.


�RSMo Supp. 2009.


�State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).


�20 MO Practice § 10.73 (4th ed. 2005); Shanks v. Missouri Div. of Family Services, 670 S.W.2d 197, 198 (Mo. App., W.D. 1984).  


�RSMo 2000.


�RSMo 2000.


�RSMo 2000.


�RSMo 2000.


�RSMo Supp. 2009.


�Tr. at 42.  


�Tr. at 46.  


�Tr. at 68.  


�Tr. at 95-98.  


�Tr. at 124.  


�Tr. at 98-100.  


�Section 536.090, RSMo 2000.  


�State ex rel. Missouri Gas Energy v. Public Service Comm’n, 186 S.W.3d 376, 382 (Mo. App., W.D. 2005) (even though the cited case involves an appeal from a decision of the Public Service Commission, the same general principles apply to our duty to make findings of fact).   


�State ex rel. Public Counsel v. Public Service Comm’n, 274 S.W.3d 569, 576 (Mo. App., W.D. 2009).  


�Id. 





PAGE  
2

