Before the

Administrative Hearing Commission

State of Missouri

WILLIAM A. LIPIRA,
)



)



Petitioner,
)




)


vs.

)

No. 99-1590 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 28, 1999, William A. Lipira filed a petition appealing the Director of Revenue’s (Director) denial of a claim for a refund of sales tax paid on a replacement motor vehicle.  On October 28, 1999, this Commission convened a hearing.  Lipira presented his case.  Nikki Rose represented the Director.  The last written argument was due on March 8, 2000.  

Findings of Fact

1. On April 22, 1998, Lipira signed a gift affidavit and title certificate to transfer the ownership of a 1993 Cadillac from “Lipira Pharmacy, Inc.” to “William A. Lipira.” 

2. Under agreement dated May 18, 1998, Lipira established the William A. Lipira Trust.  The agreement indicates that the trust is revocable and that Lipira is the settlor and trustee.  Lipira is entitled to distributions from the trust during his lifetime at his discretion.  The trust agreement provides for successor trustees to administer the trust upon Lipira’s death.  The successor trustees are directed to distribute the trust property to designated beneficiaries.

3. On June 10, 1998, Lipira signed a gift affidavit and title certificate to transfer ownership of the 1993 Cadillac from “William A. Lipira” to the “William A. Lipira Trust.”

4. William Lipira and Debra Lipira were married in October of 1998.

5. On January 29, 1999, “William A. Lipira and Debra L. Lipira” purchased a 1999 Mercedes Benz for $52,165.  They paid $2,203.97 in state sales tax and $1,434.54 in local sales tax on that purchase.

6. On March 24, 1999, the “William A. Lipira Trust” by trustee William A. Lipira sold the 1993 Cadillac for $11,700. 

7. On April 8, 1999, Lipira filed a claim for a refund of $816.08 in sales tax paid on the 1999 Mercedes Benz.  Lipira based the claim on the law pertaining to replacement vehicles. 

8. On May 6, 1999, the Director issued a final decision denying Lipira’s refund request.

9. On August 6, 1999, Lipira and his wife transferred the title of the 1999 Mercedes Benz to the “William A. Lipira Trust.”
  No sales tax was paid during this transaction.

Conclusions of Law


We have jurisdiction to hear Lipira’s petition.  Section 621.050.1.
  Lipira has the burden to prove that the law entitles him to a refund.  Sections 136.300, RSMo Supp. 1999, and 621.050.2. 


Section 144.025.1, RSMo Supp. 1999, provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases 

or contracts to purchase a replacement motor vehicle . . . within 

one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  The statute provides a credit on sales tax for car buyers who trade in a vehicle for a new one or sell the original vehicle on their own.  However, that provision places explicit restrictions on the credit.  It requires that the owner of the vehicle sell the vehicle and purchase, or contract to purchase, a replacement.  It also requires that the purchase of, or contract to purchase, the replacement vehicle occur within 180 days of the sale of the original vehicle.  


Lipira argues that his attorney directed him to title all of his assets in the name of his trust for estate planning purposes so that he could avoid probate.  Lipira asserts that he is the same legal entity as his trust because he is the grantor and sole trustee of the trust and because he does not have a separate tax identification number or a separate income tax return for his trust.  The Director argues that Lipira and his trust are separate legal entities and that there was no replacement of a motor vehicle by an owner under section 144.025.1.


The Mercedes Benz was purchased by Lipira and his wife as tenants by the entirety.  Tenancy by the entirety is a form of ownership in property created by marriage in which each spouse owns the entire property, rather than a share or divisible portion, and at the death of one spouse, the surviving spouse continues to hold title to the property.  Rinehart v. Anderson, 

985 S.W.2d 363, 367 (Mo. App., W.D. 1998).  Property owned in tenancy by the entirety cannot be levied upon to satisfy the individual debt of one spouse.  In re Estate of Russell, 932 S.W.2d 822, 826 (Mo. App., S.D. 1996).


The William A. Lipira Trust is a legal entity separate from Lipira and his wife.  U.S. v. Harrison, 653 F.2d 359, 361 (8th Cir. 1981); Krause v. C.I.R., 497 F.2d 1109, 1112 (6th Cir. 1974), cert. denied, 419 U.S. 1108.  The trust agreement provides that Lipira is the settlor of the 

trust and the initial trustee.  Lipira is entitled to distributions from the trust during his lifetime at his discretion.  The trust agreement provides for successor trustees to administer the trust upon Lipira’s death.  The successor trustees are directed to distribute the trust property to the designated beneficiaries.  


Lipira admitted that his trust was established so that his property would avoid probate after his death.  The trust property will avoid probate because it is held by a separate legal entity.  Lipira’s Cadillac was held by a separate legal entity, the “William A. Lipira Trust,” when Lipira and his wife purchased the 1999 Mercedes Benz as tenants by the entirety. 


The sales tax law does not provide an exception as requested by Lipira, nor does it provide any authority for us to make an exception.  The federal income tax law allows Lipira to use his own income tax identification number for trust income and does not require him to file a separate income tax return for the trust as long as he is entitled to receive distributions from the trust at his own discretion.  However, no such rules apply to Missouri sales tax.  See 26 C.F.R. section 1.677(a)-1.  The law does not allow a sales tax refund when property is sold from a trust and other property is purchased in an individual capacity or by a husband and a wife as tenants by the entirety.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


On August 6, 1999, William and Debra Lipira transferred the title of the 1999 Mercedes Benz to the William A. Lipira Trust.  That transfer of title occurred within 180 days after the Cadillac was sold by the trust on March 24, 1999.  However, there was no indication that the 

trust purchased the Mercedes Benz or paid any sales tax on it.  It appears that William and Debra Lipira executed a gift affidavit to transfer the title of the vehicle to the trust.  Such a transfer does not constitute a purchase of a vehicle by the trust and does not entitle William and Debra Lipira to a refund of the sales tax they paid on their purchase as tenants by the entirety.  


We conclude that Lipira is not entitled to a sales tax refund.  Therefore, we deny the sales tax refund claim.


SO ORDERED on April 7, 2000.



_________________________________



SHARON M. BUSCH



Commissioner

�The record does not reflect the date of the trust agreement for this transaction.





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Lipira suggests that the Director recognized that he is the same legal entity as the trust when the license office allowed Lipira to transfer his license tags to the new vehicle.  However, the Director admitted that his agent erred in allowing the transfer of license tags.
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