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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 25, 1999, Larry Linville filed a petition challenging the Director of Revenue’s February 2, 1999, final decision denying his claim for a refund of sales tax that he paid on the purchase of a dump truck.  Linville argues that the purchase was exempt from sales tax because he used the truck in interstate commerce.


We convened a hearing on the petition on September 2, 1999.  Linville represented himself.  Senior Counsel James M. Hoagland represented the Director.


The matter became ready for our decision on December 2, 1999, the last date for filing written arguments.

Findings of Fact


1.
On April 8, 1998, Linville purchased a new 1998 T-800 Kenworth dump truck, Vehicle Identification No. INKDLB0X2WR771046, from Midwest Kenworth in Kansas City, Missouri, for $92,105.


2.
On the same day that he purchased the truck, Linville entered into an agreement to lease the truck to Construction Material Trucking, Inc. (CMT).  The lease specified that the truck was to be used “in transporting property between all points and places within Missouri.”


3.
At the time Linville purchased the truck, he was not licensed or certified by the Interstate Commerce Commission (ICC) or Federal Highway Administration (FHA) to make interstate hauls, and neither was CMT.


4.
On April 10, 1998, Linville applied for a Missouri title and license to the truck.  Linville checked a box indicating “GVWR over 16,000 lbs.”
  Linville did not complete the portion stating “If new, list GVWR.”  Linville paid $3,891.44 in state sales tax and $460.53 in local sales tax (a total of $4,351.97) on the purchase.  An employee of the Director told him that if he hauled between Missouri and Kansas, he might be able to get a refund of the sales tax.
5.
Although Linville leased the truck to CMT, Linville operated it.
  After acquiring the truck, Linville hauled some loads between Kansas and Missouri, but operated in the commercial zone, where an ICC commercial carrier license is not required.


6.
On August 27, 1998, Linville’s son was driving the truck and was cited for:  operating without a Missouri Division of Transportation certificate of authority, not being licensed for sufficient gross weight, not displaying a USDOT number, not having markings on the unit for a common carrier, and exceeding weight limitations on certain parts of the truck.  On his report, the inspector checked a box indicating “GVWR/GCWR . . . above 26,001.”  The report indicates a “license weight” of 73,280.


7.
On September 1, 1998, Linville applied for a refund of the $4,351.97 in sales tax that he paid on the purchase of the truck.


8.
On September 15, 1998, Linville applied for an FHA certificate of authority to operate as a common carrier in interstate commerce.  He did so because of the citation that his son received and because the prosecutor agreed to reduce the fines if Linville applied for the certificate.


9.
On December 10, 1998, the FHA issued Linville’s certificate of authority to operate as a common carrier.  At some time after Linville purchased the truck, CMT also received a certificate of authority to operate as a common carrier.


10.
On February 2, 1999, the Director issued a final decision denying Linville’s refund claim.

Conclusions of Law


We have jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Linville has the burden of proof.  Section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), and section 621.050.2.


Section 144.030.2(11), RSMo Supp. 1999, provides a sales tax exemption for:

Railroad rolling stock for use in transporting persons or property in interstate commerce and motor vehicles licensed for a gross weight of twenty-four thousand pounds or more or trailers used by common carriers, as defined in section 390.020, RSMo, solely in the transportation of persons or property in interstate commerce.


The Director argues that Linville must establish that he (1) purchased a vehicle licensed for a gross weight of 24,000 pounds or more, (2) which he used as a common carrier, (3) solely for the transportation of property in interstate commerce.


The statute is ambiguous as to whether the modifying phrase “used by common carriers 

. . . solely in the transportation of persons or property in interstate commerce” modifies “motor vehicles” and “trailers,” or “trailers” alone.  According to the rule of the last antecedent, “qualifying words . . . are to be applied to the words or phrase immediately preceding and are not to be construed as extending to or including others more remote.”  Rothschild v. State Tax Comm’n, 762 S.W.2d 35, 37 (Mo. banc 1988).  If we followed this rule, the modifying phrase would only apply to trailers.  However, “[t]his [last antecedent] rule is . . . merely an aid to construction and will not be adhered to where extension to a more remote antecedent is clearly required by consideration of the entire act.”  Norberg v. Montgomery, 173 S.W.2d 387, 390 (Mo. banc 1943).


Considering section 144.030.2(11) as a whole, the intent of the statute appears to be to exempt various modes of transportation in interstate commerce.  Further, we note that even though ambiguities in the tax statutes are generally resolved in favor of the taxpayer, Moore Leasing, Inc. v. Director of Revenue, 869 S.W.2d 760, 761 (Mo. banc 1994), provisions granting exemptions are construed against the taxpayer.  American Healthcare Mgmt., Inc. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  Therefore, we conclude that the modifying phrase applies to trailers and motor vehicles.


The evidence is unclear as to whether the truck was licensed for a gross weight of 24,000 pounds or more.  The application for title and license did not indicate the gross vehicle weight, and Linville’s son was cited on August 27, 1998, for not being licensed for sufficient gross weight.  Even though there was no weight on the license application, the August 27, 1998, inspection report lists a license weight of 73,280.  We cannot tell if this description of the “license weight” is accurate; thus, we have not made a finding on the licensed gross weight of the vehicle.


A common carrier is:

any person which holds itself out to the general public to engage in the transportation by motor vehicle of passengers or property for hire or compensation upon the public highways and airlines engaged in intrastate commerce.

Section 390.020(6).  At the time he bought the truck, neither Linville nor CMT has a certificate of authority from the FHA or the ICC.  A common carrier operating in intrastate commerce on any public highway in this state must have a certificate of authority from the Missouri Division of Transportation.  Section 390.051.1.  On August 27, 1998, Linville was cited for operating without such a certificate.  Linville did not receive a certificate of authority from the FHA until December 10, 1998.  CMT also received a certificate of authority as a common carrier at some time after the purchase.  In order to be entitled to a sales tax exemption, the truck should at least be put into use by a common carrier within some reasonable time after the sales tax is paid and the truck is licensed.


Finally, Linville transported many of his loads solely in Missouri.  Therefore, he did not operate solely in interstate commerce.


We conclude that Linville has not established that he met the requirements for an exemption.
  Further, even if an employee of the Director told Linville that he might get his sales tax back if he hauled between Missouri and Kansas, neither the Director, his employees, nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

Summary


Because Linville has not met the requirements for an exemption, he is not entitled to a sales tax refund on his purchase of the truck.


SO ORDERED on February 4, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Although the record does not explain this term, we infer that “GVW” stands for “gross vehicle weight.”





�The precise relationship between Linville and CMT is not explained in the record.  Linville referred to CMT as his “boss.”  (Tr. at 10.)


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�We have no authority to superintend the Director’s administration of the revenue laws, including this exemption.  We merely conclude that Linville has not established his entitlement to an exemption in this case.
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