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DECISION


We conclude that there is no cause for denial of Jason Thomas Lindsey’s application to attend a basic training course because he did not commit the acts that the Director alleges.  

Procedure


The Director of the Department of Public Safety (Director) denied Lindsey’s application to attend a basic training course.  Lindsey filed a petition appealing that decision on January 13, 2003.  On February 19, 2003, we convened a hearing on the petition.  Lindsey presented his case.  Assistant Attorney General Ted Bruce represented the Director.  The Director filed the last written argument on March 10, 2003.  

Exhibits


At the hearing, we reserved ruling on Respondent’s Exhibits D, F, G, and H, which are records of Lindsey’s municipal court cases.  Respondent’s Exhibits D, F, G, and H show that the 

judge suspended imposition of Lindsey’s sentences in those cases in favor of probation.  Lindsey testified that he completed his probation.  Sections 610.105, RSMo Supp. 2002, and 610.120 allow Lindsey and the Director access to records of such cases when finally terminated, but close them to this Commission except for the court’s judgment or order, or the prosecutor’s final action.  

A.  Open or Closed Records


We ordinarily keep closed records under seal.  However, Petitioner’s Exhibits 1 and 2 are later versions of Respondent’s Exhibits D and G.  They show that the judge set aside the guilty pleas and reset them for hearing, so those cases are not finally terminated.  Therefore, we maintain Respondent’s Exhibits D and G, and Petitioner’s Exhibits 1 and 2, as open records.  By contrast, there are no more recent versions of Respondent’s Exhibits F and H.  Therefore, they are closed records.  Further, we cannot discern in them a judgment or order, or prosecutor’s final action, so we place Respondent’s Exhibits F and H entirely under seal. 

B.  Admissibility of Records


We also ordinarily exclude closed records of this nature from evidence because the statutes bar our access to those records for Lindsey’s protection.  Lindsey’s evidence renders moot an exclusion of Respondent’s Exhibits D, F, G, and H on the basis of their status as closed records, but does not affect other requirements for admissibility.  Respondent’s Exhibits D, F, and G are certified as required by § 490.130, so we admit them into the record.  Respondent’s Exhibit H is not certified as required by § 490.130.  Therefore, we deny entry of Respondent’s Exhibit H into the record.

Findings of Fact

1. On July 4, 1999, Lindsey was 19 years old.  He and three friends were each driving separate vehicles to McDonald’s.  One of the friends—but not Lindsey—cut off another driver named James Worley.  

2. Worley became enraged and followed the four friends, yelling obscenities and attempting to stop them.  One of Lindsey’s friends—but not Lindsey—threw something at Worley’s car, passed Worley in the center lane, and swerved toward him to discourage him from pursuing them.  Worley entered a vacant parking lot across the street from McDonald’s and, when the four friends pulled out of McDonald’s and headed toward Lindsey’s residence, Worley swerved at Lindsey’s vehicle.  Lindsey took evasive action.  

3. Officer Anderson of the City of Independence Police Department signaled for Lindsey to stop, and Lindsey obeyed.  Officer Cosner, of the same police department, joined Officer Anderson.  Other officers directed the other three friends to stop, but when the friends did not obey, the officers abandoned the pursuit.  Only Lindsey was arrested, handcuffed, and locked in a patrol car with the windows up and the patrol car’s heater on its highest setting.  

4. Cosner charged Lindsey with the following violations in the municipal division of the Jackson County Circuit Court, but Lindsey was guilty of none of the charges.   

a. Property Damage.  Daniel Shockey, not Lindsey, threw the object at Worley’s car.  

b. Careless Driving [passing in center lane].  Josh Durham, not Lindsey, committed the passing offense.    

c. Interfering with Police.  This charge accused Lindsey of interrupting the interrogation of Worley, but Lindsey was only trying to answer Cosner’s questions over the din of the patrol car heater.

d. Carrying Concealed Weapon.  The concealed “weapons” were a special hammer for working on automobile wheels that Lindsey kept on his car’s back floorboard in plain view, and a pocket knife with a two-inch blade that Lindsey kept in his car’s ashtray.
  

e. Careless Driving [swerving].One of Lindsey’s friends committed the swerving offense.

Nevertheless, Lindsey’s lawyer advised him that if he did not plead guilty, he would go to jail, which would thwart Lindsey’s aspirations of becoming a peace officer.  He also advised Lindsey that if he pled guilty, there would be no effect on his chances of becoming certified as a peace officer.  

5. On the basis of that advice, Lindsey allowed his attorney to enter guilty pleas to all of the charges except for Property Damage and Careless Driving [passing in center lane].  As to the latter, Lindsey pled guilty to a charge of “Defective Vehicle.”  On August 12, 1999, a judge of the Jackson County Circuit Court accepted Lindsey’s guilty pleas and suspended imposition of sentence in favor of probation, which Lindsey completed.  

6. By letter dated January 10, 2003, the Director denied Lindsey’s application to attend a peace officer basic training course.  

7. On February 18, 2003, the same judge that accepted the guilty pleas set them aside as to Interfering with Police and Carrying Concealed Weapon.  The judge reduced the charge of Interfering with Police to “Loitering,” set aside the guilty plea, and reset the case for February 27, 2003.  He also entered a finding of not guilty to the charge of Carrying Concealed Weapon.  The judge then reset both cases for hearing.  

Conclusions of Law

We have jurisdiction to hear Lindsey’s petition.  Section 590.100.3, RSMo Supp. 2002.  We decide Lindsey’s petition by applying the law to the facts we have found.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  The issue before us is “whether the director has cause for denial [.]”  Section 590.100.3, RSMo Supp. 2002.

I.  The Director’s Allegations

The Director’s answer sets forth the grounds for denying Lindsey’s application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Director’s answer cites two statutes in the alternative, one in effect in 1999, and one in effect when Lindsey filed his application.  

Section 590.135(6), RSMo Supp. 1995, allowed denial for:

Gross misconduct indicating inability to function as a peace officer[.]

(Emphasis added.)
  Generally, § 1.170 preserves an action’s legal consequences as they existed at the time the action occurred.  Protection Mutual Insurance Co. v. Kansas City, 551 S.W.2d 909, 913 (Mo. App., K.C.D. 1977).  

The current statute, § 590.080.1(2), RSMo Supp. 2002, allows denial if Lindsey: 

Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The use of the past tense “has committed” instead of the present tense “commits” shows that the legislature intends § 590.080.1(2), RSMo Supp. 2002, to apply to events that occurred before its enactment.  Therefore, the current statute applies retroactively.  State Bd. of Regis’n for Healing Arts v. Boston, 72 S.W.3d 260, 265 (Mo. App., W.D. 2002).
  

In this case, our decision is the same under either statute because both statutes only allow denial based on Lindsey’s acts, not on any judicial procedure.  The Director’s answer alleges that Lindsey committed acts defined as criminal offenses under state statutes, in that he committed the acts with which he was originally charged as set forth in Finding 4.  

Lindsey alleges that he did not commit those acts.  He has the burden of proof.  Section 621.120.  

II.  The Evidence

  
We conclude that Lindsey carried his burden of proof.  He testified that he committed none of the acts alleged in the answer.  His testimony that he did not commit any of those acts was clear, cogent, and convincing, and he offered more current copies of certified court records.  

The Director offered no impeachment of Lindsey’s testimony, nor any testimony in rebuttal.  The Director’s only fact witness was Anderson, who had no memory of the events except that there was a disturbance, Anderson was present, and Lindsey was arrested.
  The Director’s documentary evidence did not include a police report.  The Director’s case rests entirely on court records showing that Lindsey entered pleas of guilty.  They are the Director’s only evidence that Lindsey committed the acts alleged in the answer.  

However, of all the acts alleged in the answer, there is a guilty plea to support only one.  The rest do not exist:  

a. Property Damage.  There was no guilty plea.  

b. Passing in the center lane.  Reduced to “Defective Vehicle.” 

c. Interfering with Police.  Reduced to “Loitering.”
  

d. Carrying a Concealed Weapon.  The guilty plea no longer exists because the judge found Lindsey not guilty.  

The Director argues that the judge had no jurisdiction to act on the Carrying Concealed Weapon (Exhibit G) and Interfering with Police (Exhibits D) charges.  On the other hand, in arguing that we may consider the guilty pleas, the Director cites Petitioner’s Exhibits 1 and 2 to show that the suspended impositions of sentence no longer exist, which requires that the judge had such jurisdiction.
  This Commission is an executive branch agency with only the powers that the General Assembly has lawfully delegated to us.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69 (Mo. banc 1982).  We have no power to decide the circuit court’s jurisdiction.  Mo. Const. Art. II, § 1.  We will take the court’s orders as we find them.  Therefore, only the guilty plea to swerving remains.
  

However, even if we considered each of Lindsey’s guilty pleas, they are only some evidence that he committed the acts charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  A guilty plea is not conclusive evidence that the defendant committed the act charged; it is a declaration against interest, which the defendant 

may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Lindsey explained, to this Commission’s satisfaction, his reasons for entering each of the guilty pleas.  Ragan v. Supervisor of Liquor Control, 810 S.W.2d 718 (Mo. App., W.D., 1991). 

Thus, guilty pleas or no guilty pleas, Lindsey carried his burden of proving that he committed none of the acts that the Director alleged.  We reiterate that Lindsey’s evidence is simply more persuasive than the Director’s evidence. 
  Because we find that Lindsey did not commit the acts alleged, we conclude that Lindsey did not commit any criminal offense.

Summary


There is no cause for denial of Lindsey’s application to enter a basic training course.  


SO ORDERED on March 14, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�We presume the ordinance to be lawful, which means that it forbids no more than state statutes.  Kansas City v. Troutner, 544 S.W.2d 295, 298 (Mo. App., K.C.D. 1976).  Section 571.030.1(1) forbids carrying a concealed weapon.  The hammer was not concealed.  The pocket knife was not a weapon under § 571.010(10).  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


�Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm'n, 51 S.W.3d 891, 901 (Mo. App., W.D. 2001).  “Gross” means either an especially egregious mental state or harm.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Peace officer duties include maintaining public order, preventing and detecting crimes, and enforcing the laws.  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


�Such retroactive effect is not unconstitutionally retrospective.  72 S.W.3d at 266.   





�It was Cosner, not Anderson, who arrested Lindsey and filed the municipal charges against him.  


�We cannot find that Lindsey committed the conduct underlying the reduced charges of “Defective Vehicle” and “Loitering” for two reasons.  First, the answer gives no notice that the conduct underlying the reduced charge is at issue.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  Second, there is no evidence of what conduct underlies those charges because the record does not include, and we cannot take official notice of, those municipal ordinances.  Section 536.070(6); Consumer Contact Co. v. State, Dep’t of Revenue, 592 S.W.2d 782, 785 (Mo. banc 1980).





�Resp. Brief, at 3.  





�As noted, the Director’s evidence of a guilty plea in that case —Respondent’s Exhibit H—is inadmissible because it is not certified as required by statute.  Only Lindsey’s testimony supports any finding as to the swerving charge.  


�Before the hearing, the Director already possessed Lindsey’s explanation in the form of Lindsey’s written account dated January 7, 2003, and even entered that document into evidence as Respondent’s Exhibit C.  At the hearing, the Director countered that explanation with (i) a witness who had no knowledge or recollection of the acts alleged in the answer and (ii) documents that were inadmissible but for Lindsey’s testimony.  See Wadley v. State of Missouri, 895 S.W.2d 176, 180 (Mo. App., S.D. 1995).  
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