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)




)
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)

DECISION


The Department of Health and Senior Services (“the Department”) may discipline Misti Lindquist for violating Departmental regulations.  
Procedure


On April 28, 2005, the Department gave Lindquist notice of its intention to revoke Lindquist’s child care license.  Lindquist filed her request for a hearing on May 26, 2005, with the Department.  The Department filed the complaint with this Commission on August 22, 2005.  

We continued the hearing on the complaint twice at Lindquist’s request and once at the Department’s request.  We convened the hearing on September 19 and 27, 2006.  Pat Watkins, the Department’s legal counsel, represented the Department.  Bradley R. Barton, with Whitworth, McPherson, & Longnecker, LLC, represented Lindquist.  We left the record open for 
Lindquist to file further documentary evidence, but she has not done so.  The last argument was due on April 13, 2007.  
Findings of Fact

1. Lindquist held a license to provide 24-hour child care at her home at 6893 Highway 43, Joplin, Newton County, Missouri, 64804 (“the home”).  At all relevant times, only one adult was providing care at the home.  On September 30, 2006, Lindquist’s license expired.  
Jim Lindquist
2. Lindquist was married to Jim Lindquist.  Jim Lindquist assaulted Lindquist in front of children in care in 1998.  That incident and the results of a criminal background check caused the Department to determine that Jim Lindquist posed a threat to the children in Lindquist’s care.  By letter dated October 19, 2004, the Department notified Lindquist of that determination.  The notice also stated that “[n]o person present at the home during hours in which child care is provided shall represent a threat to the health, safety, or welfare of children.”  
3. On October 27, 2004, Lindquist signed an agreement with the Department that Jim Lindquist would not be allowed at the home while children were in care.  Based on that promise, the Department issued the license that day.  Nevertheless, from October 27, 2004, through at least January 25, 2005, Jim Lindquist lived at the home.  On November 24, 2004, at 12:37 p.m., during an inspection and while children were in care, Jim Lindquist entered the home through the back door without knocking.  Lindquist surreptitiously instructed him to leave the home.  
4. By notice dated November 30, 2004, the Department allowed Jim Lindquist at the home with supervision.  The Department issued that ruling based on Lindquist’s assurances that Jim Lindquist did not live at the home.  On December 2, 2004, Jim Lindquist was at the home when children were in care.  
Census

5. The license allowed care for a maximum of 10 children,
 ages birth through 14 years.  The total allowed at any one time depended on the number of children under the age of two years present at such time as follows:  
	Under 2
	Total

	four
	four

	three
	six

	two
	ten


On the following dates and times in November 2004, Lindquist had children in care as follows.  
	Date
	Time
	Under 2
	Total

	1
	breakfast, morning snack and lunch
	four
	seven

	3
	breakfast, morning snack and lunch
	four
	seven

	8
	breakfast, morning snack, and lunch
	three
	seven

	9
	breakfast, morning snack and lunch
	four
	eight

	9
	supper and evening snack
	four
	six

	10
	breakfast, morning snack, and lunch
	three
	eight

	12
	supper and evening snack
	four
	six

	15
	breakfast, morning snack and lunch
	three
	eight

	16
	breakfast, lunch, and afternoon snack
	three
	eight

	17
	breakfast, lunch, and afternoon snack
	three
	eight

	22
	breakfast, lunch, and afternoon snack
	three
	eight

	29
	breakfast, morning snack, and lunch
	three
	seven

	30
	afternoon snack, supper, and evening snack
	four
	six


Also, on January 25, 2005, Lindquist had in care four children under the age of two and a total of nine children.  
Records
6. Lindquist participated in a program administered by the Department of Social Services, Family Support Division (“Family Support”) that paid her for providing care to children.  She also participated in the Child and Adult Care Food Program administered by the 
Council of Churches of the Ozarks (“Council of Churches”), which paid her for providing meals to children.  
7. On November 24, 2004, four children (T.K-S., D.M., K.B., and S.J.) were at the home during lunchtime.  In addition to those four children, Lindquist filed claims with Family Support for care during lunchtime to three other children (C.L., J.L., and K.R.) on November 24, 2004.  On that date, those three children (C.L., J.L., and K.R.) were not present for lunch.  
8. The week of Thanksgiving, 2004 included the following dates:  

Wednesday, November 24;

Thursday, November 25;

Friday, November 26; and 

Saturday, November 27.  

Lindquist filed a schedule for that week with the Department stating that the home was closed on those days starting on November 24 at 4:00 p.m., but she filed a claim with the Council of Churches for meals served after 4:00 p.m. on November 24.  
9. Lindquist also informed the Council of Churches that she would be closed on November 26 and 27, but she filed claims with Family Support for care provided to six children on November 26 and eight children on November 27.  
10. On February 25, 2005, the Council of Churches cited Lindquist as seriously deficient in her operation of its food program due to submitting false information, submitting false claims for reimbursement, and for meal pattern non-compliance.  In March 2005, the Council of Churches reviewed her account five times, but found the deficiencies uncorrected each time.  By letter dated April 12, 2005, the Council of Churches notified Lindquist that it was considering terminating her from its program.  By letter dated November 7, 2005, the Council of Churches terminated Lindquist from its program and barred her from re-entering it.  
January 25, 2005

11. On January 25, 2005, three children began attendance at the home.  Lindquist had taken enrollment information for the children over the telephone the previous day.  She did not have a face-to-face interview, and did not discuss a plan for continuing communication, with a parent of such children.  Lindquist did not know when those children were to arrive at the home.  
12. On January 25, 2005, Lindquist left all children in the sole care of Carrie Kewer.
  Kewer was an assistant, who had worked for Lindquist for a month, for whom Lindquist had no Family Care Safety Registry results and no Department approval.  The lunch meal served to the children in care that day consisted of milk, chicken nuggets, and tater tots, but it had no other fruit or vegetable component.  
13. On January 25, 2005, D.M. slept on a couch with no bedding between him and the couch material; T.K-S. slept on the bare carpet on the floor; and G.C. slept on a cot with no sheet.  
Conclusions of Law


We have jurisdiction to hear the Department’s complaint.
  The Department may discipline an expired license because § 210.221.1 gives it authority:  

(2) To . . . deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health. The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license;

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children. . . . ; and

(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in 
keeping such records, and to require reports to be made to the department at regular intervals.
The Department has the burden of proving facts on which the law allows discipline.
  
a.  Person Posing a Threat

The Department argues that Lindquist violated its Regulation 19 CSR 30-61.115(5):
Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.
The Department infers a continuous violation of that regulation, citing the facts that Jim Lindquist was a threat to the health, safety or welfare of the children, that he continued to live at the home, and that the home was licensed for 24-hour care.  But the regulation’s plain language did not bar him during hours of licensed operation; it barred him only when “child care is provided[,]” so his living at the home does not, itself, prove a violation.  

Nevertheless, the Department has shown a specific violation of the regulation on November 24, 2004.  Lindquist argues that the Department’s change in position, allowing Jim Lindquist’s presence at the home with supervision, shows that there was no violation of the regulation.  We agree with Lindquist that Jim Lindquist’s presence at the home on December 2, 2004, shows no violation of the regulation.  That does not affect the violation on November 24, 2004.  Also, Lindquist procured the Department’s change of position by renewing her misrepresentation that Jim Lindquist did not live at the home.  We conclude that Lindquist violated Regulation 19 CSR 30-61.115(5).   
b.  Records

The Department argues that Lindquist violated its Regulation 19 CSR 30-61.210(1):
The child care provider shall maintain accurate records to meet administrative requirements and to ensure knowledge of the individual needs of children and their families.
The Department cites Lindquist’s claims for Thanksgiving week 2004
 for:

· care of C.L., J.L., and K.R. at lunch on November 24, 

· meals served after 4:00 p.m. on November 24, and 
· care on November 26 and 27.  

The claim for care on November 24 is inaccurate because it shows three children who were not there (C.L., J.L., and K.R.) in addition to the ones who were (T.K-S., D.M., K.B., and S.J.).  The schedule is inaccurate because it shows the home as closed on November 24 after 4:00 p.m. through November 27, and Lindquist provided care during that period.  We conclude that Lindquist violated Regulation 19 CSR 30-61.210(1).  
c.  Character

The Department argues that Lindquist violated its Regulation 19 CSR 30-6l.105(1)(D):
Caregivers shall be of good character and intent[.]
The Department cites Lindquist’s violations of the two regulations we discussed above and related conduct.
  


The Department argues that Lindquist violated the agreement on which it relied in issuing the license.  Lindquist testified that Jim Lindquist turned up early on November 24, 2004, because he thought that she was closing at noon, but that she departed from her schedule.  That explanation is credible, but it does not refute the charge against her character and intent.  Departing from her schedule caused Jim Lindquist, a person found to be a threat to the children, to be present at the home while children were in care.  Also, Lindquist twice misrepresented to the Department that Jim Lindquist did not live at the home.  

The Department also argues that the scheduling inaccuracies for Thanksgiving week 2004 were not an isolated lapse.  It cites the Council of Churches’ decision to terminate Lindquist for uncorrected deficiencies in her claims.  We agree that her repeated false claims show that Lindquist did not care to make accurate records as required by the programs.  

The Department also offered testimony that Lindquist’s meal claims and care claims are inconsistent throughout November 2004.  But that charge is not in the complaint.  Therefore, Lindquist’s explanation of those inconsistencies, stating why she did not file claims for certain meals and hours of care, does not refute any of the allegations of inaccurate records charged in the complaint.  We conclude that Lindquist lacked the required good character and intent and violated Regulation 19 CSR 30-61.105(1)(D).
d.  Census

The Department also argues that Lindquist violated its Regulation 19 CSR 30-61.105(2)(A):
If there is one (1) adult provider, the home may be licensed for up to six (6) children including a maximum of three (3) children under age two (2), or for up to ten (10) children including a maximum of two (2) children under age two (2), or both.  If only four (4) children are present, all the children may be under the age of two (2)[;]
and its Regulation 19 CSR 30-61 .045(3)(U):
The number and ages of children a family day care home is authorized to have in care at any one time shall be specified on the license and shall not be exceeded except as permitted within these rules.
Under those regulations, having three children under the age of two years limited Lindquist’s census to six children total.  Lindquist testified that she exceeded that limit on each day as shown 
in Finding 5.
  We conclude that Lindquist violated Regulations 19 CSR 30-61.105(2)(A) and 19 CSR 30-61.045(3)(U).  
e.  Assistant

The Department argues that Lindquist violated its Regulation 19 CSR 30-61.105(3)(A):
An approved assistant shall be available.  If there is a change of assistants, the provider shall notify the Child Care Licensing Unit immediately.
In Finding 12, we found that Lindquist left all children in the sole care of Carrie Kewer, an assistant for whom Lindquist had no department approval, on January 25, 2005.  Lindquist testified that she had no other assistant, so no approved assistant was available that day.  We conclude that Lindquist violated Regulation 19 CSR 30-61.105(3)(A).  

The Department also argues that Lindquist violated its Regulation 19 CSR 30-61.105(3)(B):
All assistants shall submit to the department the names and addresses of two (2) references not related to them who have knowledge of their character, experience and ability.
That regulation’s plain language provides no duty or prohibition as to any licensee, only a duty on assistants, so Lindquist cannot violate it.  


The Department further argues that Lindquist violated its Regulation 19 CSR 30-61.105(3)(C):
All assistants shall be screened for child abuse/neglect.
The Department has shown that it had not screened Kewer for child abuse and neglect when Lindquist assigned Kewer to care for children at the home.  We conclude that Lindquist violated Regulation 19 CSR 30-61.105(3)(C).  
f.  Nutrition

The Department argues that Lindquist violated its Regulation 19 CSR 30-61.190(l)(A):
The provider shall supply and serve nourishing food according to the Meal and Snack Food Chart provided in this rule.
The chart requires each lunch to include two servings of fruit, two servings of vegetables, or one serving of each, in amounts prescribed by age.  The January 25, 2005, lunch omitted one of those servings.  Lindquist testified that she provided a fruit serving later that afternoon, and such serving may constitute a proper snack, but it was too late to be part of lunch.  We conclude that Lindquist violated Regulation 19 CSR 30-61.190(1)(A).  

g.  Admission Procedure

The Department argues that Lindquist violated its Regulation 19 CSR 30-61.135(5):
The provider shall develop and implement a procedure for admitting children which shall include:

(A) A personal interview with the parent(s) and child to exchange information and arrive at a mutual decision about admitting a child;

(B) A plan for continuing communication between the child care provider and the parent(s)[.]

The Department has shown that Lindquist had no face-to-face interview or continuing communication plan with a parent of the three children whom she admitted effective January 25, 2005.  Lindquist testified that she communicated with the children’s grandparents, who were the children’s guardians, and that she had documents to prove such guardianship.  But she did not support such allegation by producing any such document, even though we held the record open for her to do so.  We conclude that Lindquist violated Regulation 19 CSR 30-61.135(5).  
h.  Nap Furnishings

The Department argues that Lindquist violated its Regulation 19 CSR 30-61.095(1)(B)1.A:  
A cot, bed, sofa, padded playpen or crib with an individually assigned sheet and blanket shall be provided for each child who naps or sleeps[.]  
The Department has shown that on January 25, 2005, Lindquist provided: 
· no sheet and no blanket for D.M., T.K-S., and G.C.; and 

· no cot, bed, sofa, padded playpen or crib for T.K-S.
We conclude that Lindquist violated Regulation 19 CSR 30-61.095(1)(B)1.A.  
i.  Lindquist’s Arguments

Lindquist suggested at hearing that incidents of compliance should outweigh the incidents of non-compliance, that some violations were not the subject of any parent’s complaint, and that the Department could have advised Lindquist to seek licensure for a different census.  Such evidence may be relevant to the Department when it determines the appropriate degree of discipline under § 621.110.  It is not relevant to whether Lindquist violated the regulations we have discussed.  

Summary


Lindquist is subject to discipline under § 210.221.1(2).  

SO ORDERED on August 7, 2007.



________________________________



JOHN J. KOPP



Commissioner

�The census does not include relatives, but there is no evidence that any child in the census was related to Lindquist.  


�This surname has several spellings in the record.  We use the one that the Department used when questioning Lindquist at the hearing, to which she did not object.  


�Section 210.245.2.  Statutory references are to RSMo 2000 unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�The Department cites other records in its written argument, but limited the complaint’s allegations to those we have discussed.  The complaint circumscribes the allegations before us on this charge.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  


�In written argument, the Department cites other courses of conduct in support of this charge, but did not do so in its complaint.  744 S.W.2d at 538-39.  


�The Department alleges further such incidents in written argument, but not in the complaint.  744 S.W.2d at 538-39.
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