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DECISION

Under Counts I and II of the complaint, there is cause to discipline Peter T. Likens because the Kansas Real Estate Appraisal Board (“Kansas Board”) entered a disciplinary order restricting Likens’ practice as an appraiser under certain terms and conditions and because the Kansas Board revoked Likens' appraiser license for his violation of those restrictions.


Under Count III, the Missouri Real Estate Appraisers Commission (“the MREAC”) failed to show any cause to discipline Likens for his supervision of an appraisal of a residence at H 81 Lake Shore Drive in Lee’s Summit, Missouri, because there was no showing as to what responsibilities Likens had as a supervisory appraiser.  


Under Count IV, there is cause to discipline Likens for his supervision of an appraisal of real property at 18221-23 East 12th Terrace, Independence, Missouri, in which the appraiser violated the standards and rules of the Uniform Standards of Professional Appraisal Practice 
(“USPAP”) and its Ethics Rule, was negligent and incompetent, and violated the professional trust and confidence that he owed to the intended users of the appraisal report.   
Procedure


On June 22, 2007, the MREAC filed a complaint against Likens.  We served Likens with our notice of complaint/notice of hearing and a copy of the complaint.
  Likens did not respond to the complaint.  We held the hearing on May 12, 2008.  Assistant Attorney General Craig H. Jacobs represented the MREAC.  Neither Likens nor any representative appeared.  We scheduled the parties to file written arguments by June 16, 2008.  Neither party filed one by that date.  On July 14, 2008, we granted the MREAC’s motion to file its written argument out of time by 
July 18, 2008.  The MREAC did not file any argument by that date.
Findings of Fact


1.
On November 23, 1998, the MREAC certified Likens as a state-licensed real estate appraiser.  Likens' license was current and active until June 30, 2006, when it expired.
Kansas Disciplinary Actions

2.
On June 24, 2004, the Kansas Board and Likens entered into a Consent Agreement and Order in the case styled “In the Matter of Peter Thomas Likens, State License Real Property Appraiser, License No. L-1396,” Complaint No. 365 (“original Kansas Order”).

3.
In the original Kansas Order, Likens stipulated that he supervised the appraisal of real property at 801 SE Hocker Ct., Lee’s Summit, Missouri, 10206 W. 88th Terr., Overland Park, Kansas, and 2000 Jamestown Drive, Olathe, Kansas.  Likens further stipulated to the following conclusions of Law:

1.
Pursuant to K.S.A. 58-4121, a State License appraiser is required to comply with the Uniform Standards of Professional Appraisal Practice (USPAP).

2.
Pursuant to K.S.A. 58-4118(a)(6), violation of any of the standards for the development or communication of real estate appraisals through acts or omissions establish grounds for revocation or suspension of the certificate of an appraiser.  
3.
Pursuant to K.S.A. 58-4118(a)(7), failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report or communicating an appraisal establish grounds for revocation or suspension of the certificate of an appraiser.
4.
Pursuant to K.S.A. 58-4118(a)(8), negligence or incompetence in developing an appraisal, preparing an appraisal report or communicating an appraisal establishes grounds for revocation or suspension of the certificate of an appraiser.
5.
The appraisal report(s) performed by Likens reflect violations of K.S.A. 58-4121 due to violations of the Uniform Standards of Professional Appraisal Practice.

6.
The appraisal report(s) performed by Likens reflect violations of K.S.A. 58-4118(a)(6) due to the violation of the Uniform Standards of Professional Appraisal Practice for the development or communication of real estate appraisals.

7.
The appraisal report(s) performed by Likens reflect violations of K.S.A. 58-4118(a)(7) due to failure without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report and communicating an appraisal.

8. 
The appraisal report(s) performed by Likens reflect violations of K.S.A. 58-4118(a)(8) due to negligence or incompetence in developing an appraisal, preparing an appraisal report and communicating an appraisal.  


4.
The Kansas Board and Likens agreed that no further proceedings would be held and agreed to the restriction of Likens' practice by twelve terms and conditions, which included:


1.
That Likens take and pass the examination of a minimum 24-hour sales comparison course on or prior to June 30, 2005.


2.
That Likens will cease and desist all supervision of trainee appraisers until evidence of completion of said education has been received and acknowledged by the Board.

3.
That Likens will submit a log of all appraisals performed, beginning on the date this Agreement has been signed by all parties, for a period of 12 months.  Said log will be submitted to the Board office on the first working day of each month.
*   *   *


8.
That by signing this Consent Agreement and Order, Likens understands that until the terms and conditions of this agreement have been met, Likens is not considered to be in “Good Standing” with the Board and will not act as a supervisory appraiser.

*   *   *


10.
That upon evidence of Likens's failure to comply with any of the conditions stated herein, the Board's designee will issue a summary order revoking Likens's appraiser certificate/license.  Upon timely request for a hearing on the summary order by Likens, the issues to be addressed at such hearing shall be limited solely to whether Likens failed to comply with the terms and conditions of this Consent Agreement and Order.  Upon determination in any such hearing that Likens willfully breached, violated or failed to comply with any condition or terms of the Consent Agreement and Order, Likens understands and agrees that his/her appraiser’s certificate/license will be revoked.

5.
On January 31, 2005, the Kansas Board entered its “Summary Proceeding Order of Suspension of State License,” in the case styled “In the Matter of Peter Thomas Likens, License #L-1396,” Case No. 05-01 (“Kansas Revocation Order”), revoking Likens' Kansas real estate 
appraiser license for violation of the terms and conditions of the original Kansas Order.  The Kansas Board’s findings of fact and conclusions of law included:

6.
The Board received a copy of an appraisal report which was signed on July 29, 2004 by Likens as a supervisory appraiser. . . .
7.
On September 7, 2004, the Board received an e-mail from Likens advising that he had performed no appraisals for the month of July or August 2004. . . .
8.
As of the date of this Summary Order, the Board has not been notified that Likens took and passed a minimum of a 24 hour sales comparison course—the course required by the Consent Agreement and Order.

*   *   *

10.
Likens violates the terms of the Consent Agreement and Order by acting as a supervisory appraiser, by failing to include in his log the July 29, 2004 appraisal report, and by failing to report at the first of the month.

11.
Likens' violations are willful and in disregard of his lawful obligations under the Consent Agreement and Order. 

WHEREFORE, pursuant to the Consent Agreement and Order and as authorized by law, the Board orders that Liken’s [sic] state license, #L-1396, be revoked.


6.
The Kansas Board notified Likens that its Revocation Order would become final within 15 days of February 18, 2005, unless Likens filed a written request for a hearing within that time.

7.
The Kansas Revocation Order became final.

Lake Shore Drive Appraisal Report 

8.
Debbie Sines, mortgage processor at Person to Person Mortgage sent a “Request for Appraisal” dated June 16, 2001, to the Kansas City Appraisal Corporation.
  The Request for Appraisal designates “Pete Likens, Kansas City Appraisal Corporation” as the appraiser.
  Sines requested a full appraisal report of property at H 81 Lake Shore Drive in the Lake Lotawana community in Lee’s Summit, Missouri (“subject property”).  The subject property is actually in Lake Lotawana, Missouri, 64086, and is the primary residence of Roland F. Johnson.  The appraisal report is for a loan of $123,750, designated as a “Cash-Out Refi” loan.  Sines listed the “estimated value” of the subject property as $165,000.  According to the Appraisal Assignment Status Sheet, this amount is the “borrower’s estimate.”  

9.
On June 29, 2001, Kary Hoban signed the uniform residential appraisal report (“Lake Shore Drive appraisal”) as the appraiser of the subject property.  Likens signed on the same date as the “supervisory appraiser.”  Likens indicated next to his signature that he inspected the property.

10.
After the completion of the appraisal, the Federal National Mortgage Association (“Fannie Mae”) acquired the refinanced mortgage.

11.
Lake Lotawana is a 70-year-old suburban lakeside community located in Jackson County about 20 miles southeast of Kansas City.  Lake Shore Drive is the road nearest to the shore of the lake and parallels the shoreline.  Residences between Lake Shore Drive and the 
shore of the lake are called “first-tier” residences.  Residences on the other side of Lake Shore Drive are called “second-tier.”

12.  
Historically, first-tier residences have been in greater demand than those in the second tier because they are shorefront properties.  Also, over the years, first-tier homes have been remodeled more or have been razed and replaced with new homes.  

13.
Many second-tier properties have gone vacant over the years because of lack of demand for properties on that side of Lake Shore Drive.

14.
The subject property is second tier.

15.
The Lake Shore Drive appraisal includes a section to estimate the value of the subject property by the sale prices obtained for comparable properties in the area (“sales comparison analysis”).  

16.
Hoban used the following first-tier properties in the sales comparison analysis and listed their last prices sold as follows:

a.
Comparable Property No. 1 was located at U-8 Lake Shore Drive and sold for $190,000 on August 3, 2000.  

b.
Comparable Property No. 2 was located at 79 T Lake Shore Drive and sold for $145,000 on August 25, 2000.
c.
Comparable Property No. 3 was located at P 11 Lake Shore Drive and sold for $190,000 on November 20, 2000.


17.
Hoban did not indicate on the Lake Shore Drive appraisal that the subject property was second tier and that the comparable properties were first tier.
  In the portion of the Lake Shore Drive appraisal labeled “Neighborhood” he wrote:
Neighborhood boundaries and characteristics:  The subject property’s neighborhood is located north of Highway 50, south of Colbern Road, east of Highway 7, and west of Buckner Tarsney Road.
Factors that affect the marketability of the properties in the neighborhood (proximity to employment and amenities, employment stability, appeal to market, etc.):  This property is located in a suburban lakeside community approximately twenty miles southeast of Kansas City, MO.  Schools, shopping, parks, and access to major traffic arteries are convenient to the neighborhood.  Major employment centers are located in the region.  The homes within this desirable neighborhood appear to have been well kept.[
]

18.
Hoban did not make an adjustment on the Lake Shore Drive appraisal to account for the difference in value that first-tier properties had in relation to second-tier properties.

19.
Under the value factor “site” in the sales comparison analysis, Hoban described the subject property as “64’x100’.”  Comparable Property No. 2 was on a double lot.  Hoban listed its site in the sales comparison analysis as “100’x150’ est.”  Hoban made no value adjustment for the difference in lot site.

20.
Comparable Property No. 1 had a finished walk-out basement.  Under the value factor “Basement & Finished Rooms Below Grade” in the sales comparison analysis, Hoban described the area as “Crawl Space” and described Comparable Property No. 1 as “Slab.”  Hoban also described the value factor of “design and appeal” for Comparable Property No. 1 as “Rev. 1.5 story.”  This means “a reverse one and a half story, which is modern terminology for homes that are built with a lot of downstairs finished that totally walks out.”
  

21.
Hoban relied on the property description for Comparable Property No. 1 provided on the listing sheet from the MLS sheet.  For “Basement,” the MLS sheet describes the property as “Finished, Walkout, Daylite.”
  

22.
Under the value factor “Fence Pool, etc.” in the sales comparison analysis, Hoban wrote for the subject property, “Boat dock.”  Hoban noted for Comparable Property No. 3, “Boat dock.”  Comparable Property No. 3 had a private dock.
  

23.
Hoban made adjustments to the sale prices for the three comparable properties for several other factors.  The adjusted sale price for Comparable Property No. 1 was $189,180, for Comparable Property No. 2 was $148,720, and for Comparable Property No. 3 was $179,740.  

24.
The sales comparison analysis section has a space for “Comments on Sales Comparison (including the subject property’s comparability to the neighborhood, etc.).”  Hoban’s comments included:

All comparable sales are located in the subject’s neighborhood and appear to be in similar condition with the subject from an exterior inspection.  Although using comps over six months was necessary, all comps selected are the most similar and proximate resales from the neighborhood, and most accurately reflect the subject’s current market value.[
]

25.
For “indicated value by sales comparison approach” for the subject property, Hoban put $165,000.

26.
For the “Reconciliation” on the Lake Shore Drive appraisal, Hoban wrote “The sales comparison analysis is considered to offer the most reliable guide to estimated value, which 
is supported by the cost approach. . . . .”
  Hoban estimated the market value of the subject property as of June 29, 2001, as $165,000.

27.
There were a reasonable number of sales of comparable second-tier properties that Hoban could have used in the sales comparison analysis.
  Three comparable second-tier properties were as follows: 
a.
Comparable Property No. 1 was located at T 137 Lake Shore Drive and sold for $87,500 on December 21, 2000.  

b.
Comparable Property No. 2 was located at C 86 Lake Shore Drive and sold for $95,000 on November 30, 2000.

c.
Comparable Property No. 3 was located V 78 Lake Shore Drive and sold for $86,200 on April 26, 2001.


28.
The adjusted sale prices are $95,900 for Comparable Property No. 1, $94,800 for Comparable Property No. 2, and $96,400 for Comparable Property No. 3.  

29.
Using these three second-tier properties for the sales comparison analysis, the market value of the subject property as of June 29, 2001, was $95,000.

12th Terrace Appraisal Report 

30.
Todd Clevenger performed the appraisal of a residential two-story duplex located at 18221-23 East 12th Terrace (“the 12th Terrace property” or “subject property”) in Independence, Missouri (“the 12th Terrace appraisal report”).

31.
Clevenger prepared the 12th Terrace appraisal report for the lender, First Equity Banc, for support of a sale of the 12th Terrace property to the borrower, Mary Wignes.

32.
Clevenger signed the 12th Terrace appraisal report on March 25, 2003.

33.
Likens signed the 12th Terrace appraisal report on March 25, 2003, as the supervisory appraiser.  He indicated next to his signature that he inspected the property.

34.  
Also on March 25, 2003, Likens signed a part of the 12th Terrace appraisal report called the “Supervisory Appraiser’s Certification,” which states:

If a supervisory appraiser signed the appraisal report, he or she certifies and agrees that:  I directly supervise [sic] the appraiser who prepared the appraisal report, have reviewed the appraisal report, agree with the statements and conclusions of the appraiser, agree to be bound by the appraiser’s certifications numbered 4 through 7 above, and am taking full responsibility for the appraisal and the appraisal report. 

35.
Certifications numbered 4 through 7 of the “Appraiser’s Certification,” signed by Clevenger on March 25, 2003, provide:

4.
I have no present or prospective interest in the property that is the subject to this report, and I have no present or prospective personal interest or bias with respect to the participants in the transaction.  I did not base, either partially or completely, my analysis and/or the estimate of market value in the appraisal report on the race, color, religion, sex, handicap, familial status, or national origin of either the prospective owners or occupants of the subject property or of the present owners or occupants of the properties in the vicinity of the subject property.  

5.
I have no present or contemplated future interest in the subject property, and neither my current or future employment nor my compensation for performing this appraisal is contingent on the appraised value of the property.

6.
I was not required to report a predetermined value or direction in value that favors the cause of the client or any related party, the amount of the value estimate, the attainment of a specific result, or the occurrence of a subsequent event in order to receive my compensation and/or employment for performing the appraisal.  I did not base the appraisal report on a requested minimum 
valuation, a specific valuation, or the need to approve a specific mortgage loan.
7.
I performed the appraisal in conformity with the Uniform Standards of Professional Appraisal Practice that were adopted and promulgated by the Appraisal Standards Board of The Appraisal Foundation and that were in place as of the effective date of the appraisal, with the exception of the departure provision of those Standards, which does not apply.  I acknowledge that an estimate of a reasonable time for exposure in the open market is a condition in the definition of market value and the estimate I developed is consistent with the marketing time noted in the neighborhood section of this report, unless I have otherwise stated in the reconciliation section.  


36.
The 12th Terrace appraisal report defines “market value” as:

The most probable price which a property should bring in a competitive and open market under all conditions requisite to a fair sale, the buyer and seller, each acting prudently, knowledgeably and assuming the price is not affected by undue stimulus.  Implicit in this definition is the consummation of a sale as of a specified date and the passing of title from seller to buyer under conditions whereby:  (1) buyer and seller are typically motivated; (2) both parties are well informed or well advised, and each acting in what he considers his own best interest; (3) a reasonable time is allowed for exposure in the open market; (4) payment is made in terms of cash in U.S. dollars or in terms of financial arrangements comparable thereto; and (5) the price represents the normal consideration for the property sold unaffected by special or creative financing or sales concessions* granted by anyone associated with the sale.  

*Adjustments to the comparables must be made for special or creative financing or sales concessions. . . .  Special or creative financing adjustments can be made to the comparable property by comparisons to financing terms offered by a third party institutional lender that is not already involved in the property or transaction.  Any adjustment should not be calculated on a mechanical dollar for dollar cost of the financing or concessions but the dollar amount of any adjustment should approximate the market’s reaction to the financing or concessions based on the appraiser’s judgment.


37.
The 12th Terrace property is a two-unit residential building (“duplex”) built in 2002.  Its legal description is Lot 4, Viking Place, a replat of Lots 10-14 of Viking Subdivision, a subdivision in Independence, Jackson County, Missouri (“Viking Place Subdivision”).   Viking Place Subdivision comprises 14 duplexes built in 2001 and 2002.

38.
Clevenger employed the comparable sales approach in the 12th Terrace appraisal report to arrive at a current market value.  Clevenger used newly-constructed duplexes in the Viking Place Subdivision that were within one block of the 12th Terrace property as comparable sales (“the comparable sales”):
a.
Comparable sale no. 1 – 18230-32 East 12th Terrace, Lot 14; 
b.
Comparable sale no. 2 – 18301-03 East 12th Terrace, Lot 7; and

c.
Comparable sale no. 3 – 18309-11 East 12th Terrace, Lot 9.

39.
The 12th Terrace property and the three comparable sales were sold by warranty deed from the developer, North Oak Investments, to the builder, M & R Construction, and again by warranty deed from M & R construction to Dale Roof and his wife, Brandolyn, between May 2001 and April 2002.  These are transfers to the builder during construction and back to the owner/seller after completion of construction.  Such transfers are typical during construction.  It is not typical practice for an appraiser to research such transactions.

40.
On October 5, 2002, Dale and Brandolyn Roof listed the duplexes used in each of the comparable sales for $315,000.  On October 6, 2006, buyers signed sales contracts for each comparable property.

41.
On October 8, 2002, Dale and Brandolyn Roof executed contracts for deed for the duplexes in each of the comparable sales to Chris Dawson for $315,000, to be paid in sums of 
$2,311.36 per month for each of 360 months at eight percent interest.
  None of the contracts for deed required a down payment or a deposit.

42.
Each of the “sales” by contract for deed for the comparable properties was listed on their respective MLS sheets.  With the date of listing on October 5, 2002, and the sales contracts signed on October 6, 2002, for each comparable property, the MLS sheets show each comparable sale as having been exposed to the market for only one day.  In the “Neighborhood” portion of the 12th Terrace appraisal report, Clevenger put 73 days for “approx. time on market” for each of the comparable sales.

43.
Clevenger used the $315,000 sale price from the contract for deed for the comparable properties to arrive at the “adjusted sales price” of $315,000 when computing the value of the 12th Terrace property by the sales comparison approach.

44.
A contract for deed with no down payment is not typical market financing.  The buyer does not get title to the property until he or she has made all the payments required.  The contract for deed’s price reflects a premium that the buyer must pay for the “sales concession” of not having to make a down payment, as the buyer would have to do in conventional financing.

45.
The sales comparison analysis portion of the 12th Terrace appraisal report includes a section for the appraiser to make adjustments to the comparable sales prices.  One of the factors listed as a possible adjustment is “sales or financing concessions.”  Clevenger used the notation “CFD” to show that the comparable sales were by contract for deed.  Clevenger made no adjustment to account for the sales concessions made when the sale is by contract for deed and failed to discuss any of the effects that the contract for deed financing had on the comparable properties’ market values.

46.
The MLS sheets for the 12th Terrace property show that on April 4, 2002, the subject property was listed for $300,000.  On May 2, 2002, there was a sales contract for $300,000 with a closing date of May 14, 2002.  Clevenger did not mention or discuss the significance of this sale under the item “Date, Price and Data Source for prior sales within year of appraisal” in the sales comparison analysis section of the 12th Terrace appraisal report. 

47.
In the “Reconciliation” section of the 12th Terrace appraisal report, Clevenger put the indicated value by sales comparison approach at $315,000.  For the “final reconciliation,” Clevenger concluded that the sales comparison was the most reliable guide to estimating value.  He estimated the market value, as defined in the 12th Terrace appraisal report, to be $315,000 as of December 12, 2002.

48.
Clevenger estimated that gross monthly rent for each of the units in the 12th Terrace property was $900 for a total of $1,800.

49.
Buyer Chris Dawson did not fulfill his obligations under any of the contracts for deed for the comparable sales.  As a result, the sales never closed and the ownership of the properties remained in Dale and Brandolyn Roof.

50.
Dale and Brandolyn Roof lost each of the comparable sales through foreclosure as follows:
a.
On February 25, 2004, Dale and Brandolyn Roof lost the property at 18230-32 East 12th Terrace, Lot 14, Viking Place Subdivision, through foreclosure.  The National City Mortgage Company purchased the property at public auction for $217,691.76.  

b.
On March 17, 2004, Dale and Brandolyn Roof lost the property at 18301-03 East 12th Terrace, Lot 7, Viking Place Subdivision, through 
foreclosure.  The Deutsche Bank Trust Company purchased the property at public auction for $218,415.17.  

c.
On March 19, 2004, Dale and Brandolyn Roof lost the property at 18309-11 East 12th Terrace, Lot 9, Viking Place Subdivision, through foreclosure.  Fannie Mae purchased the property at public auction for $216,597.24.


51.
On June 2, 2004, Mary Wignes, and/or her successor in interest The Basset, L.L.C., a Missouri limited liability company, lost the 12th Terrace property to foreclosure.  Fannie Mae purchased the subject property at public auction for $266,260.81.

52.
On June 24, 2004, the 12th Terrace property was listed for $176,900.  On August 12, 2004, the property was listed for $171,950.  The listing expired on September 22, 2004, without a sale.  

53.
The 12th Terrace property was not put on the market again until June 23, 2005, when it was listed for $144,900.  The 12th Terrace property was sold on August 30, 2005, for $140,000.

54.
The ten highest sales reported in the multi-listing service for duplexes no more than ten years old and in Jackson County during the 15 months before the 12th Terrace appraisal report ranged from only $135,500 to $249,900, except for five sales within Viking Place Subdivision.  Three of the Viking Place Subdivision sales were the comparable sales used in the 12th Terrace appraisal report.  The other two were sold on contract for deed in May 2002 for $300,000 each.

55.
The highest sale for a duplex not in Viking Place Subdivision was on March 3, 2003, for $249,900 with conventional financing.  The duplex was located at 405 Hoke Lane in 
Lee’s Summit.  It was listed on February 1, 2003, for $249,900.  It had 1,750 square feet per unit with four bedrooms and a two-car garage on each side.

56.
The 12th Terrace property has a total of 2,428 square feet with two bedrooms, 1.5 baths, and a one-car garage per unit.

57.
The duplex at 504 Jefferson Street, Lee’s Summit, sold for $185,500 on August 9, 2002, with conventional financing.  It was listed on July 10, 2002, at $187,500.  It was closest in size to the 12th Terrace property with a total of 2,500 square feet, two bedrooms, and a one-car garage per unit.  It was built in 1999.
  

Conclusions of Law


We have jurisdiction of the complaint.
  The MREAC has the burden to prove facts for which the law allows discipline.


 Section 339.532 provides:
2.  The commission may cause a complaint to be filed . . . against . . . any person who has failed to renew . . . his or her . . . license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, gross negligence, dishonesty, fraud, or misrepresentation in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549;
(6) Violation of any of the standards for the development or communication of real estate appraisals as provided in or pursuant to sections 339.500 to 339.549;
(7) Failure to comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation;
(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal;
(9) Negligence or incompetence in developing an appraisal, in preparing an appraisal report, or in communicating an appraisal;
(10) Violating, assisting or enabling any person to willfully disregard any of the provisions of sections 339.500 to 339.549 or the regulations of the commission for the administration and enforcement of the provisions of sections 339.500 to 339.549;
*   *   *
(14) Violation of any professional trust or confidence;
*   *   *
(18) Disciplinary action against the holder of a license, certificate or other right to practice any profession regulated pursuant to sections 339.500 to 339.549, imposed by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state.

Incompetence refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct is the commission of wrongful behavior, intending the result that actually comes to pass or being indifferent to the natural consequences.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
 


Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or 
deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Diligence is defined as “[v]igilant activity; attentiveness . . . [a]ttentive and persistent in doing a thing[.]”
  Reasonable diligence is defined as:

[a] fair, proper and due degree of care and activity, measured with reference to the particular circumstances; such diligence, care or attention as might be expected from a man of ordinary prudence and activity.

Because the licensing statutes incorporate USPAP, we determine the meaning of “negligence” under USPAP by considering it in keeping with statutes of the same or similar matter:

[F]ailure . . . to use that degree of skill and learning ordinarily used under the same or similar circumstances by [a] member of the . . . profession[.
]


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.

Count I

Kansas Disciplinary Action

The MREAC contends that the original Kansas Order constitutes a “disciplinary action” under § 339.532.2(18).  “The term ‘disciplinary action’ . . . contemplates any censure, reprimand, suspension, denial, revocation, restriction or other limitation placed upon the license of a 
person[.]”
  The original Kansas Order was a “disciplinary action” because it placed terms and conditions on Likens' Kansas license.  

Section 339.532.3 provides that the MREAC may revoke or suspend a license for the grounds for discipline set forth in § 339.532.2:

3.  After the filing of such complaint, the proceedings shall be conducted in accordance with the provisions of chapter 621, RSMo.  Upon a finding by the administrative hearing commission that the grounds, provided in subsection 2 of this section, for disciplinary action are met, the commission may, singly or in combination, publicly censure or place the person named in the complaint on probation on such terms and conditions as the commission deems appropriate for a period not to exceed five years, or may suspend, for a period not to exceed three years, or revoke, the certificate or license.  The holder of a certificate or license revoked pursuant to this section may not obtain certification as a state-certified real estate appraiser or licensure as a state-licensed real estate appraiser for at least five years after the date of revocation.
(Emphasis added).  The Kansas Board found violations of K.S.A. 58-4121 and K.S.A. 58-4118(a)(6), (7) and (8), which are also causes to suspend or revoke a real estate appraiser’s Missouri license and/or certification pursuant to § 339.532.2(5), (6), (7), (8), and (9), and 
§ 339.532.3.  Therefore, the original Kansas Order was a disciplinary action imposed upon “grounds for which revocation or suspension is authorized in this state” and falls within the scope of other states’ disciplinary actions described in § 339.532.2(18).  The MREAC has established cause to discipline Likens under § 339.532.2(18).  

Count II

Kansas Revocation Order

The Kansas Revocation Order is a “disciplinary action” under § 339.532.2(18) because it revoked Likens' Kansas license.  

Section 620.153 provides that the MREAC can revoke a Missouri license based on violations of the terms of a settlement agreement:

Any board, commission or committee within the division of professional registration may impose additional discipline when it finds after hearing that a licensee, registrant or permittee has violated any disciplinary terms previously imposed or agreed to pursuant to settlement.  The board, commission or committee may impose as additional discipline, any discipline it would be authorized to impose in an initial disciplinary hearing.


Because § 339.532.3 allows suspension or revocation after the initial disciplinary hearing, the MREAC could, as the Kansas Board did, impose such disciplinary measures upon a Missouri licensee having violated the terms of a settlement agreement as Likens did in Kansas.  Therefore, the Kansas Revocation Order falls within the description of those other states’ disciplinary actions provided in § 339.532.2(18).  The MREAC has established cause for discipline under 

§ 339.532.2(18).

Count III

Lake Shore Drive Appraisal Report


The MREAC contends that Likens is responsible for any substandard practices in Hoban’s performance on the Lake Shore Drive appraisal because Likens was the supervisory appraiser.  

The MREAC’s evidence shows that Likens disputed that he had any responsibility for Hoban’s performance of the Lake Shore Drive appraisal.  As part of Exhibit 4B, the MREAC offered, and we admitted, Likens' cover letter responding to Fannie Mae’s complaint about the Lake Shore Drive appraisal.  Likens stated:

Regarding the above complaint, the preparation and presentation of the data on this appraisal report was done by Kary Hoban, MO. License # 2001002278.  Only he can respond as to his reasoning and choice of comparable sales.

While this report appears to have slipped by without my review, that cannot happen again as I am no longer actively appraising and my signature is no longer on the system. . . .

At the conclusion of the testimony of the MREAC's expert appraiser, we asked whether Likens was a reviewer and not the preparer.  The MREAC’s counsel stated:

MR. JACOBS:  I think the distinction you're getting at is he had somebody working under him.  Mr. Hogan, Gary Hogan [sic].  That just means he supervised Mr. Hogan [sic].  Under the law he takes full responsibility for the appraisal as if he had prepared it entirely himself.  If they sign it, they're 100 percent responsible for it under the Uniform Standards.
Counsel did not cite authority for the proposition that under the law he takes full responsibility as the supervisory appraiser.  We have reviewed those portions of the USPAP, 2001 edition, which we admitted into evidence.
  Standards Rule (“SR”) 2-3 provides:

Each written real property appraisal report must contain a signed certification that is similar in content to the following form:

*   *   *

Comment:  A signed certification is an integral part of the appraisal report.  An appraiser who signs any part of the appraisal report, including a letter of transmittal, must also sign this certification.

An appraiser(s) who signs a certification accepts full responsibility for all elements of the certification, for the assignment results, and for the contents of the appraisal report.  


The Lake Shore Drive appraisal admitted into evidence contains no certification form, as set forth in SR 2-3.  The signatures of Hoban, as appraiser, and of Likens as supervisory appraiser, appear on the second page of the appraisal report under the section labeled 
“Reconciliation.”  While that section asserts that the estimated market value of the subject property is “based upon the above conditions and the certification, contingent and limiting conditions. . . ,” the exhibit does not contain any certifications.  

The “USPAP Compliance Addendum” is attached and states under “Additional Certification Statements or Additional Comments”:
1.  All statements and conditions in the attached Statement of Limiting conditions.  2.  As of the date of this report, I Pete Likens have completed the requirements of continuing education set forth by the States of Missouri and Kansas.  3. No one has provided significant professional assistance to the person signing this report other than the Review Appraiser, if applicable.
Only Hoban signed the USPAP Compliance Addendum.  


Finally, we examined the testimony of the MREAC's expert for any evidence of custom and practice in the appraisal profession that would support the MREAC’s assertion that Likens' status as “supervisory appraiser” made him liable for the faults in the Lake Shore Drive appraisal set forth in the MREAC's complaint.  We find nothing addressing this issue in Shaner’s trial testimony or in his written report to MREAC.  


The MREAC’s complaint contends that Hoban and Likens are equally responsible for the defects in the Lake Shore Drive appraisal.  Even though the MREAC proved that the Lake Shore Drive appraisal contains most of the defects set forth in the MREAC's complaint, we need to know what legal measure to apply to the facts to determine whether and to what extent Likens is responsible for Hoban’s work.  The MREAC has failed to show what that legal measure is.

The Board has failed to prove that Likens is responsible for Hoban’s work on the Lake Shore Drive appraisal.  Therefore, we do not address the merits of the MREAC’s allegations 
that Hoban’s work on the appraisal was substandard.  We find no cause for discipline under 

§ 339.532.2(5), (6), (7), (8), (9), (10), and (14).  
Count IV

12th Terrace Appraisal Report


The MREAC contends that Likens is responsible for any substandard practices in Clevenger's performance on the 12th Terrace appraisal report because Likens was the supervisory appraiser.

A. Clevenger's Conduct

1.  Comparable Sales Analysis


The MREAC proved that Clevenger arrived at a market value for the 12th Terrace property that was inconsistent with the definition of market value, as set forth in the 12th Terrace appraisal report.  First, the unadjusted sale prices for the three properties that Clevenger used could not have been accurate indicators of the “most probable price which a property should bring in a competitive and open market”
 because the sales were by contract for deed.

The definition of market value requires “the consummation of a sale” and “the passing of title from seller to buyer.”  Under a contract for deed, title does not pass and the sale is not consummated until the buyers make the final payment.  All three contracts for deed were signed on October 8, 2002, and required 36 months of payments.  This extended the time until consummation of the sale and the passing of title until long after the date of the 12th Terrace appraisal report’s valuation, December 12, 2002, or the date of its signing, March 25, 2003.  The evidence shows nothing that would have led Clevenger to believe that the buyers had paid the entire sale price before those dates.  Therefore, Clevenger used the three comparable sales when he should have known that they did not yet meet the definition of market value.  Clevenger did not set forth in the 12th Terrace appraisal report why he was using such transactions as comparable sales and failed to adjust their sale prices to account for these circumstances.  

Furthermore, the definition of market value requires that even when the sale is consummated and title passes, those events must occur under conditions requisite to a fair sale, “the buyer and seller, each acting prudently, knowledgeably and assuming the price is not affected by undue stimulus.”  The definition of market value identifies five conditions requisite to a fair sale.  Only one of those conditions was present for the sales that Clevenger chose as his comparables.
a.  Typically Motivated Parties

The first condition is that “buyer and seller [of the comparable properties] are typically motivated.”  Motivations in a sale are typically financial:  the buyer wants the property for the lowest price possible while the seller wants the highest that the market will bear.  The comparable sales used by the Fannie Mae review appraiser, which included properties inside and outside of Jackson County, show that comparable sale prices (as adjusted) ranged from $175,500 to $201,000.  The research by the MREAC’s expert witness revealed prices (without adjustments) for properties within Jackson County from $135,500 to $249,900.  If Clevenger had done the basic research for sales of comparable properties outside of the Viking Place Subdivision, he would have seen that the sale prices of his comparable Viking Place Subdivision properties were inflated.  

Further, the circumstances of the sales of the other duplexes in the Viking Place Subdivision were highly suspicious.  The 12th Terrace property and the properties in the comparable sales were built at the same time – from 2001 to 2002 – with the same developer and same builder and in the same subdivision.  All three properties were listed for the same price and on the same day; all had sales contracts signed on the same day; and all sold by contracts for deed signed on the same day and by the same parties.  Both the Fannie Mae review appraiser and 
the Board's expert witness were of the opinion that these were not “arm’s length transactions.”
  Shaner testified that the circumstances were consistent with sellers who were trying to create their own market through use of the contract for deed transactions.  The circumstances should have led Clevenger to conclude that the sales were probably an effort on the part of the seller to create an artificially high level of sale prices in properties that would serve as comparable sales for the other duplexes in the Viking Place Subdivision.  Clevenger did not discuss these circumstances or this probability in the 12th Terrace appraisal report, nor did he make any adjustments in the comparable sale prices to account for the apparent lack of typical motivation in the seller and buyers.  
b.  Well Informed Parties

The second condition is that “both parties are well informed or well advised, and each acting in what he considers his own best interest.”  Because the duplexes are typically investment properties, the buyer also wants properties whose rents would cover at least the monthly payments that the buyer must make and hopefully more so as to cover property taxes and the expenses of maintenance, unpaid rents, and the like.  The contracts for deed show a monthly payment of $2,311.36 for 36 months.  Using three rental properties from other neighborhoods, Clevenger estimated that each unit of the 12th Terrace property would rent monthly for $900, a total of only $1,800.  Since the properties Clevenger used in the comparable sales approach are identical to the 12th Terrace property and are within a block of that property, the estimated rents for those properties would probably be the same as the estimated rent for the 12th Terrace property.  This means that the husband and wife who were the buyers of the three comparable sale properties were either uninformed or ill-advised about the disparity between their monthly 
payments ($2,311.36) and the estimated income ($1,800) or were willingly participating in transactions that were not at arm’s length.  These circumstances show a strong probability that the comparable sales do not meet the first or second conditions for market value.  Clevenger did not note, discuss, or adjust for this.
c.  Reasonable Time of Exposure


The third condition is that “a reasonable time is allowed for exposure in the open market.”  The comparable sales were of properties that had been on the market for only two days, listing on October 5, 2002, and having sales contracts signed on October 7, 2002, with the contract for deeds signed the next day.  This short time span, identical for each of the three properties, plus the contrived circumstances of these sales, show that the properties were not exposed to actual marketplace forces regarding price for any reasonable time.  Clevenger neither mentioned the failure of his comparable sales to meet this condition, nor adjusted their prices for it.
d.  Payment in U.S. Currency

The fourth condition is that the payment for the comparable sales be “made in terms of cash in U.S. dollars or in terms of financial arrangements comparable thereto.”  The payments required by the contracts for deed were in U.S. currency.

e.  Creative Financing


The fifth condition is that each comparable sale price “represents the normal consideration for the property sold by special or creative financing or sales concessions [asterisk omitted] granted by anyone associated with the sale.”  The creative financing, or sales concession, used in the three comparable sales was the device of selling by contract for deed, which relieves the buyer of a down payment in exchange for the seller keeping title until all the payments are made.  Given the contrived circumstances under which the Viking Place 
Subdivision comparable sales were made, Clevenger needed to identify other comparable sales outside the Viking Place Subdivision that were made by contract for deed so that he could determine whether the $315,000 sale price was the normal consideration for such properties sold with this type of creative financing.  Clevenger failed to do this.  

The definition of “market value” requires:

Adjustments to the comparables must be made for special or creative financing or sales concessions. ….  Special or creative financing adjustments can be made to the comparable property by comparisons to financing terms offered by a third party institutional lender that is not already involved in the property or transaction.  Any adjustment should not be calculated on a mechanical dollar for dollar cost of the financing or concessions but the dollar amount of any adjustment should approximate the market’s reaction to the financing or concessions based on the appraiser’s judgment.

Clevenger failed to discuss this requirement or to comply with it.  

Section 339.535 provides:

State certified real estate appraisers and state licensed real estate appraisers shall comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation.
Standard 1 in the USPAP, 2003 edition, provides:

In developing a real property appraisal, an appraiser must identify the problem to be solved and the scope of work necessary to solve the problem, and correctly complete research and analysis necessary to produce a credible appraisal.

SR 1-1, 2003 edition, provides:

In developing a real property appraisal, an appraiser must:

(a)
be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal;

(b)
not commit a substantial error of omission or commission that significantly affects an appraisal; and

(c)
not render appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of an appraisal, in the aggregate affect the credibility of those results.


Clevenger violated Standard 1 and SR 1-1 (a), (b), and (c) because his failure to use appropriate comparable properties constituted incorrect and incomplete research and analysis to produce a credible estimate under the sales comparison analysis.  This resulted in a substantially erroneous estimate of value under the sales comparison analysis as shown by contrasting his estimate of $315,000 with the more appropriate estimate of $180,000 arrived at by the Fannie Mae review appraiser or the range of $179,000 to $249,900 shown by Shaner.  This was, at the very least, negligent conduct.  Clevenger's performance violated Standard 1 and SR 1-1 (a), (b), and (c).  

SR 1-4(a), 2003 edition, provides:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).

(a)
When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.

Clevenger violated SR 1-4(a) by his use of sales that did not meet the definition of market value and that incorrectly enhanced the 12th Terrace property’s value under the sales comparison approach.

SR 1-5, 2003 edition, provides:

In developing a real property appraisal, when the value opinion to be developed is market value, an appraiser must, if such information is available to the appraiser in the normal course of business:
(a)
analyze all agreements of sale, options, or listings of the subject property current as of the effective date of the appraisal; and

(b)
analyze all sales of the subject property that occurred within the three (3) years prior to the effective date of the appraisal.


The MREAC alleges that Clevenger had failed to analyze the sales among the owner, building and developer that occurred before October 2002.  However, the MREAC’s expert opined that these were normal transactions and that appraisers did not typically research them.  We find no violation of SR 1-5(a) and (b).


Standard 2, 2003 edition, provides:

In reporting the results of a real property appraisal, an appraiser must communicate each analysis, opinion, and conclusion in a manner that is not misleading.

SR 2-1, 2003 edition, provides:

Each written or oral real property appraisal report must:

(a)
clearly and accurately set forth the appraisal in a manner that will not be misleading;

(b)
contain sufficient information to enable the intended users of the appraisal to understand the report properly[.]
Clevenger used comparable sales prices that did not meet the definition of market value and that were arrived at under conditions that he should have known showed the probability that they 
were artificially inflated.  This created a misleading appraisal because the appraisal expressed a market value that was higher than justified under the USPAP.  By failing to reveal these problems with the comparable sales that he used, Clevenger communicated an appraisal that did not contain sufficient information to enable the users to understand it properly.  Clevenger violated Standard 2 and SR 2-1(a) and (b).

SR 2-2(b), 2003 edition, provides:

(b)
The content of a Summary Appraisal Report must be consistent with the intended use of the appraisal and, at a minimum:

*   *   *

(ix)
summarize the information analyzed, the appraisal procedures followed, and the reasoning that supports the analyses, opinions, and conclusions[.]
The intended use of the appraisal was to determine whether the 12th Terrace property’s market value was equal to the $315,000 sale price so that the lender could decide whether it would loan that amount to the buyer.  A lender needs to know whether the market value of the property is enough to protect the lender’s investment in case the borrower defaults and the lender must recoup its money through a foreclosure sale.  The content of the report was not consistent with this use because Clevenger used inappropriate comparable sales that produced an inflated market value.  He failed to summarize the reasoning that supported his use of those comparable sales.  Clevenger violated SR 2-2(b)(ix).

The USPAP Ethics Rule regarding conduct, 2003 edition, provides:

An appraiser must perform assignments ethically and competently, in accordance with USPAP and any supplemental standards agreed to by the appraiser in accepting the assignment. . . .
*   *   *  

An appraiser must not communicate assignment results in a misleading or fraudulent manner.  An appraiser must not use or communicate a misleading or fraudulent report or knowingly permit an employee or other person to communicate a misleading or fraudulent report.

Clevenger used comparable sales that were clearly and totally inappropriate to meet the definition of market value and that were made under conditions showing that they were not a fair representation of market value.  Clevenger's use of the comparable sales served to artificially inflate the market value of the 12th Terrace property.  Thus, Clevenger violated the USPAP Ethics Rule requiring competence and prohibiting the communication of a misleading appraisal.  
2.  The Income Approach

The MREAC introduced testimony from its expert witness critical of Clevenger's income approach and of his use of a gross rental multiplier of 175.  We do not consider these issues because the MREAC did not include them in the complaint.  Our regulations require that the agency’s complaint against its licensee include “[a]ny fact supporting the relief that the agency seeks, including any conduct that a licensee has committed that is cause for discipline, with sufficient specificity to enable the licensee to address the charge at hearing.”
  Because the MREAC seeks to hold Likens liable for Clevenger's conduct, the MREAC should have included the facts regarding the rentals and the gross rental multiplier in its complaint.  We cannot find discipline for uncharged conduct.
  Therefore, we made no findings of fact on the allegations and make no determination on whether the law authorizes any discipline for the alleged conduct.  

B.  Likens' Responsibility for the 12th Terrace Appraisal Report  


Section 339.535 requires appraisers such as Likens to comply with USPAP.  SR 2-3, 2003 edition, provides:

  
Each written real property appraisal report must contain a signed certification that is similar in content to the following form:

*   *   *

-- 
my analyses, opinions, and conclusions were developed, and this report has been prepared, in conformity with the Uniform Standards of Professional Appraisal Practice.
*   *   *
Comment:  A signed certification is an integral part of the appraisal report.  An appraiser who signs any part of the appraisal report, including a letter of transmittal, must also sign this certification.

An appraiser(s) who signs a certification accepts full responsibility for all elements of the certification, for the assignment results, and for the contents of the appraisal report.  
Clevenger signed the certification on the 12th Terrace appraisal report as the appraiser.


Likens signed the “supervisory appraiser's certification” for the 12th Terrace appraisal report.  Likens certified that he “directly” supervised Clevenger, reviewed the 12th Terrace appraisal report, agreed with the “statements and conclusions” of Clevenger, agreed to be “bound by certifications numbered 4 through 7, and took “full responsibility for the appraisal and the appraisal report.”  Through Certification number 7, Likens certifies that the 12th Terrace appraisal report conforms to USPAP and to the requirement that a reasonable time for exposure in the market place is a condition in the definition of market value and that a reasonable time was developed for the appraisal report.


Likens is liable for all of the violations of the USPAP that Clevenger committed that we have set forth above.  


There is cause to discipline Likens under § 339.532.2(6) and (7) for violations of the USPAP standards and rules and the Ethics Rule.


Weisenborn’s review appraisal report and the review report and testimony of Shaner established that Clevenger and Likens should have known that the comparable sales did not meet the definition or conditions of market value and that there were available comparable and relevant sales outside of Viking Place Subdivision that did meet the definition and its conditions.  Section 339.523.2(8) authorizes discipline for the failure to find and use them.  The same evidence establishes negligence and incompetence under § 339.532.2(9) and incompetence under § 339.532.2(5).  


The MREAC also asserted cause for discipline on the more serious grounds for discipline under § 339.532.2(5) – misconduct, gross negligence, dishonesty, fraud, or misrepresentation, but there was little evidence to establish the requisite intent.  We do not find cause to discipline for those grounds.  Similarly, the MREAC failed to prove that Clevenger or Likens “willfully” violated statutes as the MREAC must do to establish grounds for discipline under § 339.532.2(10).  


The public and the intended users – the buyer, the lender, and Fannie Mae – of the 12th Terrace appraisal report had a reasonable expectation that Clevenger would provide honest, credible and professional appraising services for use in the lending process.  By supervising the preparation and communication of an appraisal that was inconsistent with the recognized methods and techniques of real estate appraising, Likens violated the professional trust or confidence he owed to the intended users of the appraisal reports and the public.  There is cause for discipline under § 339.532.2(14).
Summary


  Under Counts I and II of the complaint, there is cause to discipline Likens because the Kansas Board entered a disciplinary order restricting Likens’ practice as an appraiser under certain terms and conditions and because the Kansas Board revoked Likens' appraiser license.


Under Count III, the MREAC failed to show any cause to discipline Likens for the Lake Shore Drive appraisal because there was no showing as to what responsibilities Likens had for Hoban’s performance as his supervisory appraiser.  


Under Count IV, there is cause to discipline Likens for his supervision of the 12th Terrace appraisal report.  The appraiser violated the standards and rules of the USPAP and its Ethics Rule, was negligent and incompetent, and violated the professional trust or confidence that he owed to the intended users of the appraisal report.  By his execution of supervisory appraiser’s certification, Likens took responsibility for the appraiser's performance as if it were his own. 

SO ORDERED on August 27, 2008.



________________________________



NIMROD T. CHAPEL, JR.       


Commissioner

	�We served Likens by certified mail and received the return receipt card on July 5, 2007, with Likens' signature.  However, the return receipt card does not bear the date of delivery to Likens. 


	�Ex. 2A, at 1-2.  


	�Ex. 2A, at 2-3.


	�Ex. 2, Kansas Revocation Order, at 3-4.


	�In the May 3, 2005, cover letter accompanying the Kansas Revocation Order to the MREAC, the director of the Kansas Board stated that “the circumstances relating to this complaint has [sic] resulted in the revocation of Mr. Likens [sic] License . . . .”


	�Exhibit 4 comprises 4A and 4B.  The documents in 4A are stamped “Complainant.”  They are the documents that Fannie Mae included in its complaint to the MREAC about the subject property.  The documents in 4B are stamped “Respondent.”  They are the documents that Likens sent to the MREAC in response to Fannie Mae’s complaint.  Likens’ cover letter indicates that the documents he sent were “the copy of the work file” for the Lake Shore Drive appraisal.  Exhibit 4 B includes, among other documents, the “Request for Appraisal” and the “Appraisal Assignment Status Sheet,” both of which include information about Sines’ request.


	�Exhibit 4B.  There is no evidence as to the relationship between Likens and the Kansas City Appraisal Corporation.


	�The working file that Likens sent to the MREAC, Exhibit 4B, contains listing sheets from Heartland Multi-List Service (“MLS sheets”) for comparable properties 1 and 3, which describe each property as “first tier.”  See “General Information” section after the word “Lake.”  There is no evidence as to the sources of Hoban’s information or whether he saw the MLS sheets. 


	�Exhibit 4A, Lake Shore Drive appraisal, at 1 (normal type face indicates what was pre-printed on the form; the bold-type face is what Hoban typed).  


	�Tr. at 24.  


	�Ex. 4B.  The MLS sheets for comparable properties at U-8 Lake Shore Drive and P 11 are among the documents that Likens indicated were the work file for the Lake Shore Drive appraisal and are stamped “Respondent.”  The documents that Likens sent to the MREAC did not include an MLS sheet for 79 T Lake Shore Drive.      


	�Ex. 4B.  The MLS sheet for P 11 Lake Shore Drive states under “General Information,” “Lake:  Prv Dock, 1st Tier.”  


	�Ex. 4A, Lake Shore Drive appraisal, at 2.


	�Under the “cost approach” section of the Lake Shore Drive appraisal, Hoban listed the value as $165,359.  Ex. 4A, Lake Shore Drive appraisal, at 2.


	�We base Findings of Fact 27 to 29 on the review appraisal report that Merle Weisenborn, MAI, SRA, completed on the subject property for Fannie Mae, included in Exhibit 13, and on Shaner’s expert opinion testimony at Tr. 18-27, and in Shaner’s report in Exhibit 16.


	�Ex. 5A, last page.


	�Id. (emphasis added).


	�Ex. 5A, second from last page. 


	�The MLS sheets in Exhibit 5B list the sale date as October 7, 2002, for each of the properties, but the contracts for deed in Exhibits 7, 8, and 9 show that they were signed on October 8, 2002.


	�In her Fannie Mae review appraisal report, Weisenborn selected three comparable sales, one of which was 504 S. Jefferson in Lee’s Summit.  Her adjusted sales price was $183,000.  Her other two comparables were outside of Jackson County.  Their adjusted sales prices were $172,500 and $201,000.    


	�Section 621.045, RSMo Supp. 2007, and § 339.532.2.  Statutory references are to RSMo 2000, unless otherwise noted.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�Grace v. Missouri Gaming Commission, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).


	�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988). 


	�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


	�Id. at 794.


	�BLACK’S LAW DICTIONARY 457 (6th ed. 1990).  


	�Id.


	�Cates v. Webster, 727 S.W.2d 901, 905 (Mo. banc 1987).


	�Sections 334.100.2(5), RSMo Supp. 2006, and 340.264.2(6).


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


	�Bhuket v. State ex rel. Missouri Bd. of Regis’n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990, interpreting “disciplinary action” in § 334.100.2(8), RSMo Supp. 1984. 


	�Ex. 4B.  Letter from Likens to Lueckenoff dated July 22, 2005.    


	�Tr. at 28.


	�Exhibit 14 does not comprise the complete set of standards and rules from the USPAP, 2001 edition.  Although counsel stated twice that MREAC would submit a more complete version of Exhibit 14 by the end of the day of the hearing (Tr. at 33 and 73), we have not yet received it.  


	�Ex. 14 at 28.


	�Definition of market value in Exhibit 5A, second from last page.  


	�A transaction at “arm’s length” means that the parties are “independent and on an equal footing.”  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 67 (11th ed. 2004).


	�Ex. 15 at 15.


	�Ex. 15 at 18.


	�Ex. 15 at 20 (footnote omitted).


	�Id. at 21.


	�Id.


	�Ex. 15 at 25-26.


	�Id. at 7 (footnote omitted).


	�1 CSR 15-3.350(2)(A)3.  Also, due process requires such notice.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d at 538-39.  


	�Missouri Dental Bd. v. Cohen, 867 S.W.2d at 297.  


	�Ex. 15 at 30.


	�Ex. 5A, last page.
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