Before the

Administrative Hearing Commission

State of Missouri

L.I.F.E. HOMECARE, INC., 
)



)



Petitioner,
)




)


vs.

)

No.  06-0276 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION

We grant the motion to dismiss (“the motion”) filed by the Department of Social Services, Division of Medical Services (“the Department”) because L.I.F.E., Healthcare, Inc. (“L.I.F.E.”) filed the petition too late.  


The Department filed the motion on April 11, 2006, with two attachments.
  L.I.F.E. filed its response to the motion on May 1, 2006, with a supporting affidavit.  Because the motion relies on matters outside the record without stipulation, we apply the standard on a motion for summary determination.
  Under that standard, the Department carries its motion by establishing facts that (a) entitle the Department to a favorable decision  and (b) L.I.F.E. does not dispute.
  

The following facts are material to the Department’s motion, established in the record, and undisputed by any party.    

Findings of Fact

1. No later than January 30, 2006, the Department mailed a decision to L.I.F.E. denying L.I.F.E.’s claims for Medicaid payment.  

2. On March 1, 2006, L.I.F.E. transmitted a petition appealing that decision in an envelope addressed to:

Missouri Department of Social Svcs.[
]
P.O. Box 570

Jefferson City, MO 65109

The Department received that petition and forwarded it to this Commission.   

3. On March 9, 2006, the petition arrived at this Commission’s office.  

Conclusions of Law


We have no jurisdiction to hear the petition because L.I.F.E. filed it outside the statutory appeal period: 


2.  Any [Medicaid provider] whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

*   *   *


8.  Any [Medicaid provider] who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file [a] petition for review with the administrative hearing commission[.
] 

The parties agree that the Department’s decision includes the language required by law: 

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.[
] 

Under those statutes, the appeal period began to run on the date of the mailing
 and ended thirty days later.  

The parties agree that L.I.F.E. received delivery of the decision by certified mail on January 31, 2006.  Thus, the latest possible mailing date, which starts the appeal time, was January 30, 2006.
  Therefore, the latest possible date for “thirty days from the date of mailing,” which is the last possible date for timely filing, was March 1, 2006.  

On March 1, 2006, as shown by L.I.F.E.’s affidavit, L.I.F.E. transmitted a petition appealing the Department’s decision in an envelope addressed to the Department.  Mailing to the Department does not constitute filing with this Commission under the statutory definition:

For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it 
to be filed on the date the administrative hearing commission receives it.[
]
Our file reflects that we received L.I.F.E.’s petition from the Department
 on March 9, 2006.  That date constitutes the petition’s filing date, and it is more than thirty days after the last possible date of mailing.  


L.I.F.E.’s affidavit includes telephone records showing telephone calls between itself and the Department, during which, L.I.F.E. alleges, the Department’s employee gave L.I.F.E.’s chief executive officer the address shown as this Commission’s address.  This Commission sympathizes with the facts set forth in L.I.F.E.’s affidavit.  However, the Department’s employee has no power to alter the deadline.
  Further, as an administrative agency, this Commission has no power to estop the Department from raising the deadline.
  Therefore, the facts in L.I.F.E.’s affidavit are not material to our jurisdiction.  

Late filing confers no jurisdiction on us to decide the petition.
  We can only exercise our inherent power to dismiss the petition for lack of jurisdiction.
  Therefore, we grant the motion and dismiss the petition.    


SO ORDERED on May 25, 2006.


________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�One of the attachments is part of the petition, which was already in our file.


	�Regulation 1 CSR 15-3.440(3)(B)3. 


	�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.  Our regulation on summary determination is sufficiently similar to the Missouri Supreme Court Rule 74.04 on summary judgment to make cases interpreting the latter helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).  


	�On L.I.F.E.’s certified mail documents, this line is “MDHSS” and “MDSS—Adm. Hearing Comm.,” but the rest of the address is the same.  


	�Section 208.156 (emphasis added).  


	�Section 621.055.3, RSMo Supp. 2005.


	�R.B. Indus. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).


	�The Department offers no direct evidence of the date on which it mailed its decision.  The Department cites the date on the decision’s heading of January 19, 2006, but that does not show the date of mailing.  The Department also offers an attachment, purportedly a printout from a United States Postal Service website, but offers no foundation for it.    


	�Section 621.205.1.  


	�By the time the Department received the petition, the appeal time had already passed, so no speedier transmittal from the Department to this Commission could have made any difference.  


	�May Dep't Stores Co. v. Director of Revenue, 791 S.W.2d 388, 389 (Mo. banc 1990); Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


	�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  A court may apply equitable estoppel against the government, as in Twelve Oaks Motor Inn v. Strahan, 110 SW 3d 404, 408-09 (Mo. App., S.D. 2003).  As an administrative agency, this Commission has no equitable powers. 


	�Daly v. Warner-Jenkinson Mfg. Co., 92 S.W.3d 319, 322-23 (Mo. App., E.D. 2002) (citing Fayette No. 1, Inc. v. Missouri Dep’t of Soc. Servs., 853 S.W.2d 393, 396 (Mo. App. W.D. 1993)).


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).
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