Before the
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State of Missouri

MICHAEL LIEBAU, O.D.,
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)




)


vs.

)

No. 04-1179 BO




)

BOARD OF OPTOMETRY,
)




)



Respondent.
)

DECISION


We grant the application of Michael Liebau, O.D., to reactivate his certificate of registration to practice optometry.  

Procedure


On August 31, 2004, Liebau filed his petition.  We convened a hearing on October 28, 2004.  Terry C. Allen with Allen Law Offices, LLC, represented Liebau.  Assistant Attorney General Daryl Hylton represented the Board of Optometry (“the Board”).  Liebau filed the last written argument on January 4, 2005.  

Findings of Fact

1. Liebau holds a Missouri certificate of registration to practice optometry.  His certificate of registration has expired, but is subject to renewal until October 31, 2006.  In 1999, Liebau lived in Kansas with his (then, now ex-,) wife Jamie, her daughter JH from a previous 

marriage, and a son from Liebau’s marriage to Jamie.  The son and JH had separate bedrooms and shared a bathroom in the basement of his house.   

2. JH had lived with Liebau for 10 years.  Liebau suspected JH of drug use based on her declining grades, quitting cheerleading, late returns home with slurred speech, and the fact that items were disappearing from his house.  To convince his wife that JH was using drugs, Liebau attempted to gather evidence of drug use.  He did so by placing a hidden camera in the children’s bathroom, recording JH as she got ready for school in the morning, and reviewing the tapes each night.  

3. In December 1999, Jamie discovered the camera and confronted Liebau.  When Jamie accused him of sexual perversion, he stated that it was not perverse for a man to look at a naked woman.  That statement did not explain his motivation for taping JH, only that he was not a “pervert.”

4. Jamie demanded that Liebau cease the practice.  However, in May 2000, Jamie again discovered a camera mounted in the bathroom for surreptitious taping.  Jamie destroyed the camera and kept the tape in her desk at work.  

5. In August 2000, Liebau attempted to bar JH from his house because she was incorrigible.  Jamie scuffled with Liebau to thwart him.  Liebau called the police to report the event as an assault.  Jamie retaliated by turning the tape over to the police and reporting that, in their discussion at Finding 3, Liebau had said that watching naked women is what men ordinarily do.  They later got divorced.  

6. Liebau was charged in the District Court of Sedgwick County, Kansas (“the trial court”) with the following violations of Kansas statutes: 
a. six felony counts of sexual exploitation under § 21-3416(1), KSA
 and 

b. two misdemeanor counts of eavesdropping under § 21-2001(a)(1), KSA.  

After a bench trial, the trial court convicted Liebau on one count of sexual exploitation and both eavesdropping counts.  The court imposed a sentence including 32 months in prison and 12 months in jail, to be served consecutively.  The court executed that sentence.  

7. On April 25, 2003, the Kansas Court of Appeals (“the appellate court”) issued its opinion reversing the felony sexual exploitation conviction.  The appellate court affirmed the misdemeanor eavesdropping counts based on lack of a “good faith” defense, which it decided by deferring to the trial court’s determinations of credibility.  The trial court received the circuit court’s mandate on July 17, 2003.  

8. Liebau has acknowledged that spying on his step-daughter in her bathroom was not the appropriate way to handle his family’s problems.  He and his ex-wife have reconciled their differences.  He is behind in child support because he has no job.  Liebau is active in his church and in a church-based men’s group, and he regularly attends counseling.  On February 17, 2004, he applied to renew his certificate of registration, which the Board denied by letter dated 

August 16, 2004.  

Conclusions of Law

We have jurisdiction to hear Liebau’s complaint under § 621.045.1,
 which provides:


The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may be placed on probation or when an agency refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an 

examination for licensure or who possesses the qualifications for licensure without examination[.]  

(Emphasis added.)  We may do what the Board may do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  We must do what the Board must do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  The Board’s answer provides notice of the grounds for denying Liebau’s application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  

I.  Refusal to Renew

The answer cites the provisions of § 336.110 that state:


1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section. . . . . 


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes[.] 

(Emphasis added.)  Liebau argues that subsection 1 does not apply to his application because he does not seek “issu[anc]e” of a certificate of registration under § 336.110.1, and that the grounds listed in § 336.110.2 therefore do not apply to renewal.  We agree because the statutes relating to an optometry certificate of registration make it clear that issuance, renewal, and the filing of a complaint are not the same.  


Section 336.060 provides:

Whenever the provisions of this chapter have been complied with, and upon payment of the certificate fee, the state board of 

optometry shall issue a certificate of registration as a registered optometrist.

(Emphasis added.)  Those requirements include an application under § 336.040:

Every person who desires to obtain a certificate of registration shall apply therefor to the state board of optometry, in writing, on blanks prepared and furnished by the state board of optometry. Each application shall contain proof of the particular qualifications required of the applicant, shall contain a statement that it is made under oath or affirmation and that its representations are true and correct to the best knowledge and belief of the person signing same, subject to the penalties of making a false affidavit or declaration and shall be accompanied by the examination fee.

(Emphasis added.)  The qualifications required of an applicant for the issuance of a license are set forth at § 336.030:

A person is qualified to receive a certificate of registration as a registered optometrist: 

(1) Who is at least twenty-one years of age; 

(2) Who is of good moral character and; 

(3) Who has graduated from a school of optometry approved by the state board of optometry; 

(4) Who has passed a satisfactory examination conducted by or approved by the state board of optometry to determine his fitness to receive a certificate of registration as a registered optometrist. 

(Emphasis added.)  

Renewal is under different sections with different requirements.  Section 336.080 provides in part: 

Every certificate of registration which has not been renewed on or before the renewal date shall expire.  

That statute also states that renewal before expiration is accomplished by paying a different fee and presenting proof of continuing education hours:

Every registered optometrist who continues in active practice or service shall, on or before the renewal date, renew his certificate of registration and pay the required renewal fee and present satisfactory evidence to the state board of optometry of his attendance for a minimum of eight hours each year during the preceding licensing period at educational optometric programs, or their equivalent, that have been approved by the board.

(Emphasis added.)  Section 336.080 also provides that even an expired certificate of registration – like Liebau’s – is subject to renewal by paying a third type of fee and showing more continuing education hours:  

Any registered optometrist who permits his certificate to expire may renew it within five years of expiration upon payment of the required restoration fee and presentation of satisfactory evidence to the state board of optometry of his attendance for a minimum of twenty-four hours during the five years at educational programs, or their equivalent, that have been approved by the board.

(Emphasis added.)  

The statutes discussed so far involve no Board discretion.  Discretion to deny appears only in § 336.110.1, which provides:

The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section. . . . . 

(Emphasis added.)  There is no ambiguity in that plain language.  The statute simply does not mention refusal of renewal, only of issuance.  “We are not to supply, insert or read words into a statute unless there is an omission plainly indicated[.]”  State ex rel. May Dep't Stores v. Weinstein, 395 S.W.2d 525, 527 (Mo. App., St.L.D. 1965). 

The statutes on issuance and renewal differ so markedly that we cannot take them to mean the same thing.  Issuance requires a “certification fee” and sworn application with proof of age, character, and education at a school of optometry.  Renewal requires a “renewal fee” or 

“restoration fee” with proof of educational hours, but no proof of age, character, and education at a school of optometry is required.  Reading § 336.110.1 in pari materia with the other provisions that specifically discuss issuance, it provides that an applicant may face refusal even if they meet the requirements for issuance.  Section 336.110.1 makes no similar provision for renewal, unlike corresponding statutes for other professions.
  

Liebau does not seek issuance of a certificate of registration.  He already has authority to practice in Missouri as an optometrist.  He seeks renewal, or “restoration,” of his certificate of registration before it lapses during the five-year “expiration” period under § 336.080.  Renewal is a ministerial act, in that compliance with the statute’s provisions entitles the applicant to renewal.  The ability to revive a certificate of registration after “expiration” without going through the procedure for issuance shows that it is a continuing license.  Friedman v. Division of Health, 537 S.W.2d 547 (Mo. banc 1976).  Thus, if the Board seeks to end Liebau’s certificate of registration within five years of its expiration date, the procedure is not notice of denial under 

§ 336.110.1; it is a complaint for discipline under § 336.110.2.  

The procedural choice of denial over discipline is of significant strategic advantage to the Board.  Denial places the burden of proof on the applicant to prove his or her qualifications.  Section 621.120.  Discipline places the burden of proof on the Board to prove its allegations.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

We conclude that § 336.110.1 does not apply to renewal of an optometry certificate of registration, and the Board does not charge Liebau with any failure to meet the requirements for renewal under § 336.080.  The Board, and this Commission under Finch, have no discretion to deny renewal under § 336.080.  Therefore, we grant Liebau’s application for renewal.  

II.  Fraud and Conviction

In the alternative, if § 336.110.1 allowed refusal of renewal on the grounds listed in 

§ 336.110.2, we conclude that the result would be the same.  Regardless of which procedure applies and which party had the burden of proof, Liebau proved that he is qualified for a certificate of registration.  Further, Liebau is undisputedly a person who “has failed to renew . . . his certificate of registration,” against whom “[t]he board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621” under § 336.110.2.  Therefore, it is also in the interest of administrative efficiency that we discuss the Board’s charges under § 336.110.2.  

a.  Obtaining a License By Fraud

The answer cites subsection (3) of § 336.110.2, which sets forth the grounds of:

Use of fraud, deception, [or] misrepresentation  . . . in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter[.]  

(Emphasis added.)  

Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Registration for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).  “Concealment of a material fact of a transaction, which a party has the duty to disclose, constitutes fraud as actual as by affirmative misrepresentation.”  Daffin v. Daffin, 567 S.W.2d 672, 677 (Mo. App., K.C.D. 1978).  That duty arises when the concealer is a fiduciary or has superior knowledge.  Nigro v. Research College of Nursing,  876 S.W.2d 681, 686 (Mo. App., W.D. 1994).  We may infer fraudulent intent from the circumstances of the case.  

Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez, 936 S.W.2d at 899 n.3.    

We deem the Board to have abandoned that ground because it has not briefed it.  Further, the Board based that charge on Liebau’s application, which states that he has never been charged with a felony.  Liebau did not commit fraud, deception, misrepresentation or bribery to secure a certificate of registration because he already had one.  He did attempt to obtain renewal of his certificate of registration, but he did not intend to deceive the Board.  Liebau made that statement on the advice of counsel that the reversal of the convictions expunged the charges as though they had never been made.  We conclude that Liebau did not commit the conduct described under 

§ 336.110.2(3).

b.  Crime Involving Moral Turpitude

The answer cites § 336.110.2(2), which describes the following conduct:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


The crime of which the Kansas court convicted Liebau was eavesdropping under Kansas statute § 21-2001, which provides:

(a) Eavesdropping is knowingly and without lawful authority:

(1)  Entering into a private place with intent to listen surreptitiously to private conversations or to observe the personal conduct of any other person or persons therein;

*   *   *

(b)  A “private place” within the meaning of this section is a place where one may reasonably expect to be safe from uninvited intrusion or surveillance, but does not include a place to which the public has lawful access[.]

Liebau argues that he was motivated by concern for his family and not by any sexual interest.  Nevertheless, the conduct described by that statute involves moral turpitude because it is contrary to honesty and good morals.  Therefore, we conclude that Liebau was convicted of a crime involving moral turpitude.  


Section 336.110.1 provides that “the board may refuse[.]  “May” means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  Section 621.120 vests that discretion in this Commission; we have the same degree of discretion that the Board had, and we may exercise that discretion differently than the Board did.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  

In exercising our discretion, we seek guidance in the policies that the General Assembly has expressed in the statutes.  Section 314.200 provides that we may consider a conviction that puts the moral character of an applicant into question, but we must also consider: 

[1] the nature of the crime committed in relation to the license which the applicant seeks, [2] the date of the conviction, [3] the 

conduct of the applicant since the date of the conviction and [4] other evidence as to the applicant's character.

The nature of eavesdropping has no relation to the practice of optometry, and the record indicates that Liebau is a competent optometrist.  The date of the conviction is relatively recent (November 14, 2001), but the only evidence of his conduct since that date shows constructive behavior.  He has reconciled with his ex-wife and attends a men’s group within his church.  Most importantly, he has acknowledged that videotaping his step-daughter in her bathroom was the wrong way to address his domestic issues
 and has taken responsibility for that error.  


Therefore, we would exercise our discretion in Liebau’s favor under § 336.110.2(2) and grant his application for renewal.  

Summary


We conclude that Liebau has carried his burden of proving that the law entitles him to renew his certificate of registration.  


SO ORDERED on February 8, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�All citations to KSA are to the 2002 Supplement to the Kansas Statutes Annotated.  





�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�See §§ 324.086.1, 324.217.1, 324,262.1, 324.436.1, 324.496.1, 327.631.1, 332.081.7, 332.321.1, 334.100.1, 334.715.1, 334.920.1, 337.525.1, 337.630.1, 337.680.1, 337.730.1, 339.532.1, 340.261.1, and 344.050.1.  


	�The Board did not object to Liebau’s testimony on these issues and does not argue that the trial court’s decision against his good faith defense collaterally estops Liebau from alleging his good faith in this case.    
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