Before the

Administrative Hearing Commission

State of Missouri

TEDFORD P. LEWIS,
)



)



Petitioner,
)




)


vs.

)

No. 03-1982 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Tedford P. Lewis has not established entitlement to a refund of sales tax paid on a purchase of a 1997 Honda van.  

Procedure


On October 14, 2003, Lewis filed a complaint appealing the denial by the Director of Revenue (Director) of Lewis’ application for a sales tax refund.  On January 27, 2004, this Commission held a hearing by telephone, at Lewis’ request.  Associate Counsel Nikki Loethen represented the Director.  Lewis represented himself.


The matter became ready for our decision on March 4, 2004, the last date for filing a written argument.  

Findings of Fact
1. On December 11, 2000, Tedford and his wife purchased a 1990 Volvo.  Tedford kept the Volvo on blocks, unlicensed, because he intended to sell it.  

2. On January 6, 2003, Tedford Lewis Rev. Lvg. Trt.
 purchased a 1997 Honda van.  However, Lewis decided that the van was not suitable, so he decided to sell the van and use the Volvo.  

3. Tedford Lewis Rev. Liv. Trt. sold the Honda to Kurt Thoroughman.  Lewis attempted to transfer title on July 1, 2003.  However, Lewis erroneously put the mileage on the title in the blank where the purchaser was supposed to sign, and then used “white out” to cover it.  Because the title was regarded as mutilated, Lewis had to apply for a new title to the vehicle before it could be transferred to Thoroughman.  

4. Thoroughman’s application for title to the Honda reflects a purchase date of 

August 5, 2003. 

5. Lewis did not purchase or sell any other vehicle within 180 days of the sale of the Honda.  

6. On August 12, 2003, on behalf of Tedford Lewis Rev. Liv. Trt., Lewis filed an application for a refund of sales tax paid on the Honda.  

7. On October 2, 2003, the Director issued a final decision denying the refund claim.  

Conclusions of Law 


We have jurisdiction to hear Lewis’ complaint.  Section 621.050.1.
  We presume that Lewis brought this appeal on behalf of the living trust.  We find no provision of law that would authorize a refund of the sales tax paid on the purchase of the Honda.  Even though Lewis found 

the Honda unsuitable, the purchase was not rescinded.  Instead, the Honda was later resold.  


Section 144.025.1, RSMo Supp. 2003, provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by 

sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  This statute requires that the claimant purchase or contract to purchase a “subsequent” or replacement motor vehicle within 180 days before or after the date of the sale of the original article.  It does not allow a refund when the vehicle that is purchased is the same one that is being sold.  Lewis argues that the sale of the Honda would have been completed within 180 days of the purchase if it were not for the problem with the mutilated certificate of title, but this is irrelevant because the statute does not allow a refund when the vehicle purchased and the vehicle sold are the same vehicle.   


In addition, Lewis’ purchase of the Volvo does not qualify as a subsequent or replacement vehicle under the statute because it was not within 180 days of the sale of the Honda.  It also would not qualify because Lewis and his wife are the owners of the Volvo, and it appears that the living trust was the owner of the Honda.  


Lewis also argues that if he had known of the requirements for obtaining the sales tax break, he could have bought back another Volvo that he had sold.  However, Lewis did not purchase or sell any other vehicle within 180 days of the sale of the Honda.  


Lewis also asserts that the Director’s employees in the license office did not explain to him the proper way to obtain a refund.  However, neither this Commission nor the Director has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  

Summary


We deny the sales tax refund claim.


SO ORDERED on March 29, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�We presume that “Rev. Lvg. Trt.” and “Rev. Liv. Trt.” stand for “Revocable Living Trust.”  Lewis signed certain documents as “Tedford R. Lewis, Tr.,” which we presume means that he signed as trustee.  Certain documents also contain a date of 8/21/91, 8/21/01 or 9/21/91 after the “Rev. Lvg. Tr.” or “Rev. Liv. Trt.” designation.  However, the record contains no explanation.  





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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