Before the

Administrative Hearing Commission

State of Missouri

DANIEL LEVIN, PH.D.,
)



)



Petitioner,
)




)


vs.

)

No. 08-1116 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION, 
)




)



Respondent.
)

DECISION


We grant the Department of Social Services, Mo HealthNet Division’s (“the Department”) motion to dismiss the petition of Daniel Levin, Ph.D. (“Dr. Levin”) because the Department has shown that the petition reached us too late.  

Procedure


On June 9, 2008, Dr. Levin filed a petition with us.  On July 2, 2008, the Department filed a motion to dismiss with an affidavit.  A motion challenging our jurisdiction is a motion to dismiss because if we have no jurisdiction to hear the petition, we can only dismiss it and cannot reach the merits.
  The motion to dismiss includes matters outside the complaint, so we apply the standard for summary determination.
  Under that standard, the Department prevails if it establishes facts that entitle it to a favorable decision and Dr. Levin raises no genuine dispute as 
to such facts.
  On July 11, 2008, we convened a telephone conference on the Department’s motion.  Dr. Levin appeared on his own behalf.  Assistant Attorney General J. Scott Stacey appeared on behalf of the Department.  After hearing argument of the parties, we find that the Department has established the following facts beyond a genuine dispute.   
Findings of Fact

1. On May 7, 2008, the Department mailed a final decision (“the Decision”) to Dr. Levin denying claims totaling approximately $11,000.  

2. The Decision includes the following notice:


This is a final decision regarding administration of the medical assistance program (MO HealthNet) in Missouri.  Missouri Statute, Section 208.156, RSMo (2000) provides for appeal of this decision.  


If you were adversely affected by this decision, you may appeal this decision to the Administrative Hearing Commission. To appeal, you must file a petition with the Administrative Hearing Commission within 30 days from the date of mailing or delivery of this decision, whichever is earlier . . . .  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the Commission.  For further information on the appeal process, please call the Administrative Hearing Commission at (573) 751-2422.
On June 9, 2008, Dr. Levin faxed to this Commission a letter addressed to Ian McCaslin, M.D., M.P.H. of the Department, dated May 29, 2008, accompanied by several attachments (“petition”).

3. Dr. Levin’s petition reached us on June 9, 2008.

Conclusions of Law


Undisputed facts show that Dr. Levin filed the petition too late for us to hear it.  
Dr. Levin had:

thirty days from the date of mailing or delivery of a decision of the department . . . in which to file [a] petition for review with the administrative hearing commission[.
]

When notice is by mail, mailing starts the time to appeal.
  The Department’s affiant testifies that she sent the Decision with the notice of appeal by first class mail on May 7, 2008.   

Dr. Levin does not dispute the facts, but suggests that he made a mistake and sent the petition to the Department at least, in part, because the notice of appeal does not include our address.  However, the Department has complied with the notice language required by 
§ 621.055.3, RSMo Supp. 2007, and we have no authority to place additional requirements of notice upon the Department. 
  


The petition’s filing date is the date we received it,
 which was June 9, 2008.  That date is more than thirty days after the date of mailing of the Decision.  Those facts entitle the Department to a decision that the petition is outside our jurisdiction.  
Summary


The Department has established that the petition was filed too late, so we grant the motion to dismiss the petition and cancel the hearing.  

SO ORDERED on July 16, 2008.



________________________________



DOUGLAS M. OMMEN


Commissioner

�Regulation 1 CSR 15-3.440(3)(B)2.


�Regulation 1 CSR 15-3.440(3)(A)3.  


�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to RSMo 2000 unless otherwise noted.


	�Section 208.156.8.


�R.B. Indus. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).  


�We note the Department included our telephone number in the notice of appeal.  


�Section 621.205.1.
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