Before the

Administrative Hearing Commission

State of Missouri

COMMISSIONER OF SECURITIES,
)



)



Petitioner,
)




)


vs.

)

No. 02-1257 SE




)

ALLEN H. LENZINI,

)




)



Respondent.
)

DECISION


We grant the Commissioner of Securities’ (Securities) motion and conclude that Allen H. Lenzini’s securities agent license is subject to discipline for making a false and misleading statement about a material fact on his applications for securities industry registration.

Procedure


On August 8, 2002, Securities filed a complaint alleging that there is cause to discipline Lenzini’s security agent license.  We held a hearing on March 28, 2003.  Assistant Attorneys General Earl D. Kraus and Trevor Bossert represented Securities.  Johnny K. Richardson, with Brydon, Swearengen & England, PC, represented Lenzini.  Lenzini was not present at the hearing.  Lenzini’s attorney and Securities’ attorneys agreed to submit a joint stipulation for Count I of the complaint and to dismiss the remaining Count II.


On May 21, 2003, Richardson filed a motion to withdraw as counsel.  By order dated May 22, 2003, we deemed the notice of withdrawal effective.  Richardson states that he had 

authority to settle the case as reflected on the record, but that Lenzini refused to contact him further about filing a written settlement.


On June 3, 2003, Securities filed a memorandum requesting issuance of findings of fact and conclusions of law based on the record in this case.  Securities argues that Lenzini, through his attorney, admitted and stipulated to Count I of the complaint and to the dismissal of Count II.  We gave Lenzini until June 23, 2003, to respond to the motion, but he did not respond.  We base the following findings of fact on Lenzini’s admission and stipulation to Count I, which was authorized by Lenzini and communicated through his attorney on the record.

Findings of Fact

1. Lenzini was registered as a securities agent of Pruco Securities Corporation from January 14, 1997, to July 5, 2000.   He was registered as a security agent of NYLIFE securities, Inc., a Missouri-registered broker-dealer, from September 18, 2000, to August 10, 2001.

2. Lenzini’s applications for securities registration in Missouri were filed with the Missouri Securities Division (Division) through the Central Registration Depository (CRD) with number 2779230.

3. On August 10, 2001, NYLIFE filed a Uniform Notice of Termination (Form U-5) for Lenzini with the CRD withdrawing Lenzini’s registration in the State of Missouri.

4. In May 1985, Lenzini was charged with felony stealing.  On September 3, 1985, Lenzini pled guilty to felony stealing and was placed on probation.

5. On August 13, 1996, Pruco filed a Uniform Application for Securities Industry Registration or Transfer Form (Form U-4) with the CRD requesting to register Lenzini as a securities agent in Missouri.

6. NYLIFE filed a Form U-4 with the CRD requesting to register Lenzini as a securities agent in Missouri.  This application was filed on August 13, 2000.

7. Question #23(A)(1) of Form U-4 states:

(1) Have you ever:

(a) been convicted of or pled guilty or nolo contendere (“no contest”) in a domestic, foreign, or military court to any felony?

(b) been charged with any felony?

8. Lenzini answered “no” to both questions on both of his applications for registration.

9. On February 7, 2002, the National Association of Securities Dealers (NASD) found that Lenzini willfully failed to disclose a material fact on Form U-4 and barred him from association with any member of the NASD.

10. Lenzini filed an application for registration stating that he had never been charged with a felony when this was untrue.  He failed to promptly amend his application.

Conclusions of Law


We have jurisdiction to hear the complaint.  Section 409.204(f)(1).
  Securities has the burden of proving that Lenzini has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


Securities argues that there is cause to discipline Lenzini’s license under § 409.204, which states:

(a) [Securities] may by order deny, suspend, or revoke any registration or bar or censure any registrant . . . if [Securities] finds (1) that the order is in the public interest and (2) that the applicant or registrant . . . :

(A) Has filed an application for registration which as of its effective date, or as of any date after filing in the case of an order denying effectiveness, was incomplete in any material respect or contained any statement which was, in light of the circumstances under which it was made, false or misleading with respect to any material fact[.]

Lenzini was charged with felony stealing.  We have found that Lenzini answered “no” to the question asking whether he had ever been charged with a felony, when he had been charged with felony stealing.  This is false and misleading.  Whether or not Lenzini was charged with a felony is a material fact that could have resulted in information about Lenzini’s guilty plea – information that could have been used in making the decision whether to grant his applications.


We find cause to discipline Lenzini’s license under § 409.204(a)(A).

Summary


We find that Lenzini’s license is subject to discipline under § 409.204(a)(A).  In accordance with Securities’ agreement and stipulation, Securities voluntarily dismissed Count II.


SO ORDERED on July 2, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�We base this finding on Lenzini’s admission, not on the court records, which we have sealed under 


§ 610.105, RSMo Supp. 2002.  See McMullin v. Director of Public Safety, No. 98-3090 PO (Mo. Admin. Hearing Comm’n Aug. 27, 1999).


	�Exhibit 5A to the complaint.  





	�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri.
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