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LENOX PLACE HOMEOWNERS
)
ASSOCIATION and LACLEDE GAS CO.,
)



)



Petitioners,
)




)


vs.

)

No. 09-1201 RS



)

DIRECTOR OF REVENUE, 
)



)



Respondent.
)

DECISION 


We grant the cross-motion for summary decision of the Director of Revenue (“the Director”) and deny the motion for summary decision of  Lenox Place Townhomes Association (the “Association”) and Laclede Gas Company (collectively, “Petitioners”).
Procedure


On August 31, 2009, Petitioners appealed the Director’s June 9, 2009, final decision denying their claim for a refund of sales tax paid on purchases of gas.  Petitioners filed an amended complaint on October 13, 2009.

On June 3, 2010, Petitioners filed a motion for summary decision, to which the Director responded, and filed a cross-motion for summary decision, to which Petitioners responded.

Our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision. 
Findings of Fact

1. The Association is a nonprofit corporation authorized to transact business in Missouri.

2. Lenox Place (“the Subdivision”) is a subdivision located in the City of St. Louis, Missouri, according to the restatement of Declaration of Deed of Restriction, recorded at Book 1670, Page 5036 of said Records.
3. The Subdivision consists of residence lots fronting a private street (also named Lenox Place), and the Center Space, which consists of the street itself and the real estate up to and including the sidewalks on either side of the street.
4. Each residence lot in the Subdivision has a free right of ingress and egress, use, and enjoyment of the street.  Each owner of a residence lot in the Subdivision also has rights of voting on Subdivision matters, and may be assessed a pro rata share of necessary expenses to maintain the Center Space.
5. The portions of the Center Space for which Petitioners seek a refund are the street, sidewalks, and adjoining green space.
6. Laclede Gas Company (“Laclede”) provided gas service to the Center Space at all relevant times.

7. Laclede’s gas service to the Center Space did not flow through any meter.

8. The gas Laclede provided for the Center Space was sold to the Association on a nonresidential rate tariff.

9. The Association paid the gas bills for the Center Space by Laclede on behalf of the property owners or their tenants and assignees.

10. The Association recouped the money paid for the gas bills for the Center Space through assessments it charged to the property owners or their tenants or assignees.
11. Laclede remitted, and was the party obligated to remit, the sales tax revenues for the accounts and periods in question to the Missouri Department of Revenue.

12. On February 13, 2009, Petitioners applied for refunds of sales taxes for the accounts in question for the Center Space for the period June 2006 through April 2009.
  The Association sought the refund on behalf of its members, while Laclede sought the refund pursuant to § 144.190.

13. The Director issued a full refund in April 2009.
14. On October 8, 2009, the Director reversed her decision and assessed the full amount of taxes due.

Conclusions of Law
We have jurisdiction to hear this case.
  Petitioners have the burden of proof.
  
Complaints of Petitioners’ Counsel

Petitioners, through counsel, sent correspondence to us on October 7 and November 22, 2010, complaining of (a) the alleged failure by the Director’s counsel to abide by procedures agreed to between counsel in an August 6, 2010 phone conference and (b) the failure of the Director to respond to Petitioners’ summary decision evidence, presented by affidavit, with counter-affidavits.

The first letter contains nothing that we could characterize as an objection; thus, we have nothing on which to rule.  We treat the second letter as an objection, and deny it. Petitioners seem to think that the only way for a party opposing summary decision to counter evidence presented by affidavit is to file a counter-affidavit.  We disagree.  Our Regulation 1 CSR 15-3.446(6)(B) states that parties may establish a fact, or raise a dispute as to such facts, by admissible evidence, which we define as including “a stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.” We have no requirement that summary decision evidence presented by affidavit must be met by a counter-affidavit, and we find no such rule in the Supreme Court Rules.  Rather, we find with regard to the Supreme Court Rules’ guidance that the facts contained in affidavits or otherwise in support of a party's motion are accepted as true unless contradicted by the non-moving party's response to the summary judgment motion.
  The Director responded to every factual allegation made by Petitioners and thus satisfied our rule by showing facts that negate one or more elements of Petitioners’ claims.
Relevant Statutes

Section 144.020.1(3)
 imposes the sales tax on sales of electricity and natural gas, as follows:
A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state. The rate of tax shall be as follows: 
*   *   *
(3) A tax equivalent to four percent of the basic rate paid or charged on all sales of electricity or electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]
Section 144.030.2(23)
 sets out the “domestic use” exemption from sales taxes on utilities as follows, in relevant part:

There are also specifically exempted from the provisions of…sections 144.010 to 144.525…:

*   *   *

(23) …all sales of…electricity, electrical current, [or] natural, artificial, or propane gas, for domestic use:
(a) “Domestic use” means that portion of…electricity, electrical current, [or] natural, artificial, or propane gas, which an individual occupant of a residential premises uses for nonbusiness, noncommercial or nonindustrial purposes.
(b) Regulated utility sellers shall determine whether individual purchases are exempt or nonexempt based upon the seller's utility service rate classifications as contained in tariffs on file with and approved by the Missouri public service commission.  Sales and purchases made pursuant to the rate classification “residential” and sales to and purchases made by or on behalf of the occupants of residential apartments or condominiums through a single or master meter, including service for common areas and facilities and vacant units, shall be considered as sales made for domestic use and such sales shall be exempt from sales tax.  Sellers shall charge sales tax upon the entire amount of purchases classified as nondomestic use.  The seller's utility service rate classification and the provision of service thereunder shall be conclusive as to whether or not the utility must charge sales tax;

(c) …Each person making nondomestic purchases of services or property and who uses any portion of the services or property so purchased for domestic use, and each person making domestic purchases on behalf of occupants of residential apartments or condominiums through a single or master meter, including service for common areas and facilities and vacant units, under a nonresidential utility service rate classification may, between the first day of the first month and the fifteenth day of the fourth month following the year of purchase, apply for credit or refund to 
the director of revenue and the director shall give credit or make refund for taxes paid on the domestic use portion of the purchase. The person making such purchases on behalf of occupants of residential apartments or condominiums shall have standing to apply to the director of revenue for such credit or refund[.]
Section 144.190.2
 provides:

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as determined by section 32.065 shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.
The Association seeks to recover sales taxes paid during calendar year 2008, while Laclede seeks to recover sales taxes paid during the period June 2006 through April 2009, excluding 2008.

The Automatic Qualifiers—“Residential” Rate Classification 
or Single or Master Meter
Section 144.030.2(23)(b) sets out two instances where a taxpayer automatically qualifies for the exemption: 

Sales and purchases made pursuant to the rate classification “residential” and sales to and purchases made by or on behalf of the occupants of residential apartments or condominiums through a single or master meter, including service for common areas and facilities and vacant units, shall be considered as sales made for domestic use and such sales shall be exempt from sales tax.

The Association qualifies for neither the residential rate classification nor the single or master meter exemption.  Laclede classed their sales of gas to the Center Space as nonresidential.  Also, gas provided to the Center Space was unmetered.  To qualify for the exemption, therefore, Petitioners must satisfy the definition of “residential use” in § 144.030.2(23), which we analyze below by emphasizing the portions of the definition individually, and analyzing them.
“’Residential use’ is defined as that portion [of the enumerated utilities] which an individual occupant of residential premises uses for nonbusiness, noncommercial or nonindustrial purposes.”


This provision of the statutory definition of “residential use” contemplates that only a portion of the utilities in question might be used by individual occupants of residential premises for nonbusiness, noncommercial or nonindustrial purposes.  That was the case in American Healthcare Management, Inc. v. Director of Revenue, where this Commission found that 95% of the floor space of one nursing home was used for residential purposes, while 97% of another nursing home was so used, and allocated its finding of the domestic use exemption to sales taxes accordingly.
  The Supreme Court, while reversing this Commission’s decision, noted with regard to this allocation that it “does not appear to be inconsistent with [§ 144.030.2(23)].”
 Neither this Commission’s decision, the Supreme Court’s opinion, nor the record in that case, however, indicate how, or if, the common areas of the nursing homes were factored into the allocation, so the guidance provided by that case is limited to the importance of determining the portion of the enumerated utilities were used by individual occupants of residential premises for nonbusiness, noncommercial or nonindustrial purposes.


Petitioners make no space allocation here because any such allocation would necessarily be between residential and common areas, and they seek a refund of sales taxes for utilities used in the Center Space alone.  But “that portion” need not refer solely to a spatial portion—it can, and must, refer to who used the utilities in the common areas, which we consider next.
“’Residential use’ is defined as that portion of [the enumerated utilities], 
which an individual occupant of residential premises uses for nonbusiness, 
noncommercial or nonindustrial purposes.”

This provision makes clear that only those utilities used by individual occupants of residential premises qualify for the residential use exemption.  We consider the members of the Association, their tenants, assignees, or cohabitants to be the “individual occupants of residential premises.”  We do not doubt that those occupants used Center Space utilities as they drove, walked, or otherwise used the Center Space.  But, just for one example, someone—almost certainly someone else-- had to service the lights that must have constituted at least a portion of the natural gas expense at issue here, and also used the utilities while doing so.  Petitioners indirectly confirm this in their response to Lenox Place interrogatory number 7, which states:
 “Each owner owns a dwelling unit in fee simple with the right to use all common areas and facilities for purposes relating to residential use of the units.  Association owns the common areas and facilities, and is authorized to provide for the operation, maintenance, and services relating to the common areas, and has access to perform these services.”  (Emphasis added.)
Further, as the Association stated in the interrogatory response immediately above, the individual owners of the units share a common right to use the Center Space.  However, the Trustees of the Association actually own the Center Space.

The Association is, as all corporations are under Missouri law, an entity separate from its owners or, in this case, its members.
  The Association’s employees, agents, and contractors 
necessarily used a portion of the utilities in the operation, maintenance, and services relating to the Center Space—and because they must have used a portion of the utilities, we cannot say that they were used exclusively by individual occupants of residential premises.  And because Petitioners neither pled nor offered any proof that they were entitled to a refund of a portion of the sales taxes paid, only that they were entitled to all such taxes, the matter is decided according to the pleadings of the parties.
Petitioners argue that because the members (or, presumably, their tenants or assignees) eventually paid for these utilities, they are entitled to the refund.  But as the Director correctly points out, the definition of “domestic use” does not ask who pays for the utilities, but who uses them.
“’Residential use’ is defined as that portion of [the enumerated utilities], 

which an individual occupant of residential premises uses for nonbusiness, 
noncommercial or nonindustrial purposes.”
We accept without deciding that when the individual occupants of the Building used the utilities in the common area, they used them for nonbusiness, noncommercial or nonindustrial purposes.
The statutory definition of “domestic use” requires 
ascertaining legislative intent


We are left with no proof that we could find germane to answer whether the statutory definition has been met in this case—and, if we simply denied the parties’ cross-motions for summary decision and invited them to prove or disprove their assertions with relevant facts, we suspect that we would still be unable to decide, given the difficulty involved with proving who—residents, workmen, others—actually used the common area utilities.


The next sentence after the statutory definition of “domestic use” in § 144.030.2(23)(a) illuminates matters for us, however.  It provides:

Utility service through a single or master meter for residential apartments or condominiums, including service for common areas and facilities and vacant units, shall be deemed to be for domestic use.
If we could omit “through a single or master meter,” then Petitioners would win easily and probably without recourse to trying the case here.  In fact, Petitioners infer that we should omit the phrase, by arguing that “[t]he legislature intended that every word, clause, sentence, and provision of a statute have effect and be operative. [citation omitted] Section 144.030.2(23) explicitly and repeatedly
 includes ‘common areas and facilities’ within the context of domestic use, and allows a purchaser to recover sales tax paid on utilities purchased to service common areas and facilities for domestic purposes.”
 


But, as Petitioners remind us, the legislature intended that every word, clause, sentence, and provision of a statute have effect and be operative—including the provision they omitted, “through a single or master meter.”  At least for purposes of this case, the sentence in question is quite clear—the utility service must be “through a single or master meter for residential apartments or condominiums” to be deemed to be for domestic use.  And, quite clearly, the gas services to the Center Space did not pass through single or master meters at any time during the three-year period for which Petitioners seek their refunds.


Reading the two relevant sentences of subparagraph (a) together, we decide that the legislature, through its 1994 amendments to § 144.030.2(23), created a safe harbor in which, in its own words, domestic use is deemed—when the utility service is provided to the Subdivision through a single or master meter.  Once the legislature deemed such a use to be domestic, we can 
apply the maxim of legislative interpretation, expressio unius est exclusio alterius,
 and decide that, absent proof that only the individual owners or occupants of the residence lots used the gas in the Center Space, Petitioners’ argument that the use of those utilities was residential must fail. 
We read the “deemed” clause as an acknowledgment that proving the extent and quantity of utility use by individual occupants of residential premises would be difficult under the best of circumstances, and impossible in situations such as this one.  But if the utilities came to the apartment building through a single or master meter, the common area portion would be treated as “domestic use” anyway.

The legislature’s choice of deemed supports our decision.  “Deem” is defined as: “to treat (something) as if (1) it were really something else, or (2) it has qualities it does not have.”
 Black’s quotes an authority on legislative drafting regarding the word:

“’Deem’ has been traditionally considered to be a useful word when it is necessary to establish a legal fiction either positively or negatively by ‘deeming’ something not to be what it is…. All other uses of the word should be avoided.”

We therefore decide that Petitioners are not entitled to a refund of sales taxes because the utilities provided to the Center Space were not for domestic use under the definition set out in 
§ 144.030.2(23)(a).

The utilities are not entitled to a windfall.
In this case, Laclede set the tariffs for the utilities sold to the Association at nonresidential rates, then charged sales tax under § 144.030.2(23)(b) based on the tariffs they set.  
As that subparagraph says, “[t]he seller's utility service rate classification and the provision of service thereunder shall be conclusive as to whether or not the utility must charge sales tax.”  It probably did not escape their notice that were they to prevail here, their recovery would constitute a windfall to them.  Our Supreme Court has recognized that a sales tax refund to a business is a windfall because the business is not required to refund the money to its customers.

In other cases where we,
 or the courts,
 have been obliged to award a sales tax refund to a seller, instead of the buyer who actually paid the sales tax, that tax, at least, was not based on a conscious choice made by the seller that created the sales tax liability.  Here, however, Laclede and Laclede chose to impose the tariffs that imposed the sales taxes.  Then after collecting those taxes from the Association, they brought this action to recover, for themselves, the taxes paid by the Association.  Because we are not authorized to apply principles of equity,
 we do not base our decision on this ground.  Fortunately, a plain reading of § 144.030.2(23) yields a decision that accords with equity.
Interest and Litigation Expenses


Petitioners request interest under § 621.050.2 and attorney’s fees and costs under 
§ 136.315.2.  Both statutes, however, require that they prevail in this action, which they do not. We deny the request.
Summary


We deny Petitioners’ request for a refund of sales taxes and for interest, attorney’s fees, and costs.  

SO ORDERED on February 7, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�First Amended Complaint, p. 3. The Association asked for a refund for calendar year 2008, while Laclede asked for a refund for the periods June 2006 through April 2009, not including calendar year 2008.


�Section 621.050.1.  Statutory citations are to RSMo 2000 unless otherwise noted.


�Section 621.050.2.


�ITT Commercial Fin. Corp. v. Mid-America Marine Supply Corp., 854 S.W.2d 371, 376 (Mo. banc 1993); Goerlitz v. City of Maryville, 2011 WL 134198 (Mo. banc 2011).


�RSMo Supp. 2010.


�RSMo Supp. 2010.


�RSMo Supp. 2010.


�American Healthcare Mgmt., Inc. et al. v. Director of Revenue, No. 96-0206 (Mo. Admin. Hearing Comm’n, Nov. 25, 1997).


�American Healthcare Mgmt., Inc. v. Director of Revenue, 984 S.W.2d 496, 500 n.3 (Mo. banc 1999).


�Respondent’s cross-motion for summary decision etc., Ex. 8.  Petitioners objected to the interrogatory, which asked, “Identify the real property ownership rights of the residents in the community,” on grounds that it calls for legal interpretation, but then went on to volunteer the information set out above.  Given that this portion of the response had nothing to do with what the Director’s interrogatory asked, we consider the objection waived as to that portion of the response.


�Restatement of declaration of covenants, conditions and restrictions for Lenox Place, p. 3 (Exhibit A to Petitioners’ motion for summary decision).


�A & E Enterprises, Inc. v. Clairsin, Inc., 169 S.W.3d 884, 887 (Mo.App. E.D.,2005); City of Lake Ozark v. Campbell, 745 S.W.2d 799, 801 (Mo.App. S.D.1988).


�Twice.


�Petitioners’ suggestions in support of motion for summary decision p. 6.


�“To express or include one thing implies the exclusion of the other, or of the alternative.” Black’s Law Dictionary 661 (9th ed.); see also Six Flags Theme Park, Inc. v. Director of Revenue, 179 S.W.3d 266, 273 (Mo. banc 2005).


�Black’s Law Dictionary 477 (9th ed.); see also Barnick v. U.S., 591 F.3d 1372, 1379 (C.A. Fed. Cir. 2010); Davis v. Four Seasons Hotel Ltd., 228 P.3d 303, 328-29 (Hawai‘i 2010).


�G.C. Thornton, Legislative Drafting 99 (4th ed. 1996).


�Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 595 (Mo. banc 1994).  


�See, e.g., Wehrenberg, Inc. v. Director of Revenue, No. 09-0564 RS (Mo. Admin. Hrg. Comm’n, Oct. 19, 2010); America East Explosives, Inc. v. Director of Revenue, No. 04-0422 RS (Mo. Admin. Hrg. Comm’n, May 30, 2006).


�See, e.g., Buchholz Mortuaries, Inc. v. Director of Revenue, 113 S.W.3d 192 (Mo. banc 2003); Shelter Mut. Ins. Co. v. Director of Revenue, 107 S.W.3d 919 (Mo. banc 2003).


�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).





PAGE  
13

_967358278.doc



