Before the

Administrative Hearing Commission

State of Missouri

DARRYL IRVIN LEIS, M.S.W., L.C.S.W.,
)



)



Petitioner,
)




)


vs.

)

No. 04-0055 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We dismiss the complaint filed by Darryl Irvin Leis, M.S.W., L.C.S.W. (Leis) because it was filed too late.

Procedure


On January 13, 2004, Leis filed a complaint appealing the Department of Social Services, Division of Medical Services’ (Department) decision assessing an overpayment of Medicaid funds.  On February 11, 2004, the Department filed a motion to dismiss, with supporting exhibits, arguing that Leis did not file the complaint in time.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Department establishes facts that (a) Leis does not dispute and (b) entitle the Department to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 

854 S.W.2d 371, 380-82 (Mo. banc 1993).  We gave Leis until March 8, 2004 to respond to the motion, but he did not respond.

Findings of Fact

1. On October 28, 2003, the Department mailed to Leis a letter assessing a $3,953 overpayment of Medicaid funds.

2. On October 29, 2003, Leis received the letter.

3. The letter contained the language:

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier . . . .

4. On November 28, 2003, Leis sent a letter appealing this decision by certified mail to:

Greene County Circuit Court

Administrative Hearing Commission

940 Boonville

Springfield, MO  65802

5. On January 6, 2004, the Division of Medical Services’ Third Party Liability Unit received Leis’ letter appealing the decision.  On January 9, 2004, the Division of Medical Services Director’s Office received Leis’ letter.  On January 13, 2004, the Administrative Hearing Commission (AHC) received it by interagency mail.

6. January 13, 2004, is more than thirty days after October 28, 2003.

7. By letter dated February 4, 2004, the Department informed Leis that his additional documentation had been reviewed and that the Department had reduced the overpayment amount to $1,893.

Conclusions of Law 


The Department argues that we have no jurisdiction to hear Leis’ appeal, citing § 208.156.8, which states:


Any person authorized under section 208.153 to provide services for which benefits payments are authorized under section 208.152 and who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission except that claims of less than five hundred dollars may be accumulated until they total that sum and at which time the provider shall have ninety days to file his petition.

(Emphasis added.)  Section 621.055.1 also sets the 30-day deadline in this type of case.


Section 621.205 states:


1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be  filed on the date the administrative hearing commission receives it.

(Emphasis added.)  The certified mail exception does not apply in this case because Leis did not transmit his letter to the AHC by certified mail.  He mailed the letter to the Greene County Circuit Court at the court’s address.
  Absent the exception, a document is not filed until the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).  Therefore, Leis’ petition was not filed until it reached our office on January 13, 2004.


We have no jurisdiction to hear a petition filed out of time.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.  J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, § 24-5 (1986).


Because Leis’ complaint was filed beyond the statutory deadline, we have no jurisdiction to hear the case and must dismiss it.

Summary


We grant the Department’s motion to dismiss and cancel the hearing.


SO ORDERED on April 7, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�Even if the exception applied, we note that Leis was still out of time because he mailed his letter 31 days after the decision was mailed.
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