Before the

Administrative Hearing Commission

State of Missouri

DIANA LEHMAN,
)



)



Petitioner,
)




)


vs.

)

No. 07-1442 RG



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Diana Lehman is not entitled to another temporary disabled person placard.  
Procedure


Lehman filed a complaint on August 27, 2007, challenging the Director of Revenue’s (“the Director”) decision denying her refund claim and granting her a disabled person placard for only 20 days.  


This Commission convened a hearing on the complaint on December 19, 2007.  Lehman appeared by telephone and represented herself.  Senior Counsel David Bechtold represented the Director.  The matter became ready for our decision on January 16, 2008, when the reporter filed the transcript.  
Findings of Fact

1. Lehman was in an auto accident in September 2006 and suffers from protruding and bulging discs in her spine.  Her doctor has determined that her lifting limitation is 15 pounds.  
Lehman has a son who is now 21 months old and must be carried.  The child weighs over 30 pounds.  Lehman also has a three-year-old daughter who weighs over 40 pounds.  It is difficult for Lehman to shop and take her children to medical appointments because she must carry her son.  Lehman has fallen while trying to carry him.  Lehman is able to walk 50 feet on her own, but has great difficulty doing so while carrying her son.  
2. Lehman’s physician wrote a statement regarding Lehman’s medical condition in order to obtain a temporary disabled person placard for 30 days.  The statement was dated 
May 21, 2007.  Lehman waited to apply for a disabled person placard because she knew that her children’s daycare would be closed and she wanted to use the placard during that time.  Lehman applied to the Director for a disabled person placard.  She provided the physician’s statement and checked the box on the application for a temporary placard.  The application states that the fee for a temporary placard is $2, for a renewal placard is $2, and for a replacement is $4.  Lehman paid $4 with a check dated June 12, 2007.  Lehman mailed the application.  The Director issued a placard that expired on July 12, 2007.  
3. Lehman’s doctor has not written her a statement to get a permanent disabled placard.    
4. Lehman applied to the Director for a refund of the $4 because the Director issued the placard for only 20 days.  
5. On August 20, 2007, the Director issued a final decision denying the refund claim.  Lehman appealed to this Commission.  
6. Subsequent to the final decision, the Director issued a refund check for $2 to Lehman.  
7. Lehman has contacted her state representative and is working to get the law changed so that someone in her circumstances could get a disabled person placard.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions,
 not only in tax cases, but also in motor vehicle licensing cases.


On appeal, Lehman states that she no longer seeks a refund of $2, but seeks a disabled person placard for six months, until her son is old enough to walk by himself.  

Section 301.142, RSMo Supp. 2006,
 provides for placards and license plates for disabled people: 

1.  As used in sections 301.141 to 301.143, the following terms mean:  
*   *   *


(4) “Physically disabled”, a natural person who is blind, . . . or a natural person with medical disabilities which prohibits [sic], limits, or severely impairs one’s ability to ambulate or walk, as determined by a licensed physician or other authorized health care practitioner as follows:  

(a) The person cannot ambulate or walk fifty or less feet without stopping to rest due to a severe and disabling arthritic, neurological, orthopedic condition, or other severe and disabling condition; or

(b) The person cannot ambulate or walk without the use of, or assistance from, a brace, cane, crutch, another person, prosthetic device, wheelchair, or other assistive device[.
]
*   *   *


3.  A physician’s statement shall: 

(1) Be on a form prescribed by the director of revenue; 

(2) Set forth the specific diagnosis and medical condition which renders the person physically disabled or temporarily disabled as defined in this section; 

(3) Include the physician’s or other authorized health care practitioner’s license number; and

(4) Be personally signed by the issuing physician or other authorized health care practitioner.  

4.  If it is the professional opinion of the physician or other authorized health care practitioner issuing the statement that the physical disability of the applicant, user, or member of the applicant’s household is permanent, it shall be noted on the statement.  Otherwise the physician or other authorized health care practitioner shall note on the statement the anticipated length of the disability which period may not exceed one hundred eighty days.  If the physician or health care practitioner fails to record an expiration date on the physician’s statement, the director shall issue a temporary windshield placard for a period of thirty days.
*   *   *

12.  A temporary windshield placard shall be issued to any physically disabled person, or the parent or guardian of any such person who otherwise qualifies except that the physical disability, in the opinion of the physician, is not expected to exceed a period of one hundred eighty days.  The temporary windshield placard shall conform to the specifications, in respect so size, color, and content, as set forth in federal regulations published by the Department of Transportation.  The fee for the temporary windshield placard shall be two dollars.  Upon request, and for good cause shown, one additional temporary windshield placard may be issued to an applicant.  Temporary windshield placards shall be issued upon presentation of the physician’s statement provided by this section and shall be displayed in the same manner as removable windshield placards.  A person or entity shall be qualified to possess and display a temporary removable windshield placard for six months and the placard may be renewed once for an additional six months if a physician’s statement pursuant to this section is supplied to the director of revenue at the time of renewal.  

(Underlining added).  Lehman has provided us with medical records regarding her condition, but has not provided a copy of the physician’s statement that resulted in her receiving a temporary placard.  Section 301.142.12 provides that the temporary placard shall be issued for six months, 
but § 301.142.4 provides that if the physician fails to record an expiration date on the statement, the Director shall issue a placard for 30 days.  Lehman testified that her physician wrote her a statement to obtain a placard for 30 days.  In her complaint filed with this Commission, she complains that the Director only issued a placard for 20 days.  The physician’s statement was dated May 21, 2007, to receive a temporary placard for 30 days, and Lehman admits that she delayed in taking the application to the Director.  She paid with a check dated June 12 and testified that she mailed the application.  The Director issued a temporary placard that expired on July 12, 30 days from the date the check was written.  Considering that the physician wrote a statement on May 21 allowing Lehman to obtain a placard for 30 days, and Lehman admits that she delayed in sending her application, it appears that the Director granted the temporary placard for an appropriate length of time.  Even if the Director should have issued the placard for ten days longer, that period has now expired.  

In her complaint, Lehman states that she is seeking a six-month temporary placard.  At the hearing, she also stated that this is the relief that she is presently seeking.  Because this Commission was created by the legislature, we only have the power that the legislature has given to us.
  The legislature sets public policy when it enacts the statutes.
  The statutes are enacted by the Missouri legislature, and we do not have the authority to change the provisions of the statutes.
  Because Lehman’s physician limited his statement to obtaining a temporary placard for 30 days, we cannot grant her a temporary placard for six months.  Lehman concedes that her physician will not write her a statement and that she is capable of walking 50 feet on her own when she is not carrying her son.  While we understand Lehman’s situation, we can only do what the law allows.  
Summary


Lehman is not entitled to another temporary disabled person placard.  

SO ORDERED on January 28, 2008.



________________________________



JOHN J. KOPP  



Commissioner

	�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


	�State ex rel. Missouri Director of Revenue v. Deutsch, 751 S.W.2d 132 (Mo. App., W.D. 1988).  


	�Section 310.142 has been amended, effective January 1, 2008, 2007 S.B. 82, but the quoted portion has not been changed.    


	�The other conditions set forth in the statute are respiratory disease, use of portable oxygen, or a cardiac condition.  Lehman makes no claim that she has any of these conditions.  


	�State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


	�See Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 636 (Mo. App., W.D. 2004).  


	�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  
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