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)

DECISION


The State Board of Nursing (“the Board”) may discipline Kathy Ann Leesmann for being placed on the Department of Health and Human Services’ (“the Department”) Employment Disqualification List (“EDL”).

Procedure


On August 29, 2007, the Board filed a complaint.  Leesmann received notice of this case, a copy of the complaint, and notice of the hearing by certified mail on September 5, 2007, but she did not file an answer.  On January 3, 2008, the Board filed a motion for summary determination.  On such a motion, we may decide this case without a hearing if the Board establishes facts that (a) Leesmann does not dispute and (b) entitle the Board to a favorable decision.
  We gave Leesmann until January 14, 2008, to respond to the motion, but she did not respond.  Therefore, the following facts established by the Board’s affidavits are undisputed.

Findings of Fact

1. The Board originally issued Leesmann a practical nursing license on June 1, 2002.  The license is current and active until May 31, 2008.  

2. On or about May 2, 2007, the Department placed Leesmann on its EDL for a period of one year and six months.  Healthcare providers are prohibited from employing any person whose name appears on the EDL.  

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Leesmann committed an act for which the law allows discipline.
  

The Board’s complaint asserts that there is cause for discipline under § 335.066.2(15) for:

[p]lacement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
The Department placed Leesmann on its EDL.  Placement on the EDL prohibits her employment with a healthcare provider.
  
The Board’s complaint also asserts that Leesmann had a positive drug screen for morphine and that she misappropriated three bottles of Roxanol for her personal consumption.  The Board’s “Affidavit of Deborah Dean Hansen” states: 

On March 27, 2007, Kathy Ann Leesmann was sent a Notice of Violation, which alleged that while Ms. Leesmann was employed as a licensed practical nurse at NHC of Maryland Heights, a long-term care facility, Ms. Leesmann misappropriated Roxanol from residents for her personal consumption.  

The affidavit’s statement that Lessmann was sent a notice which “alleged” that she misappropriated Roxanol is insufficient to prove that conduct.  However, § 335.066.2(15) allows discipline solely on the fact that the licensee was placed on the EDL, without regard to the underlying conduct.  The Board does not cite any provision of law to discipline Lessmann based on the underlying conduct.

We find cause to discipline Leesmann’s practical nursing license under § 335.066.2(15) because the Department placed her on the EDL.  
Summary


Leesmann is subject to discipline under § 335.066.2(15).  


SO ORDERED on February 6, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Regulation 1 CSR 15-3.440(3)(B)3.


	�Section 621.045.  Statutory references are to RSMo Supp. 2007.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Section 660.315.12.  
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