Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 02-0688 DI




)

BENJAMIN LEDBETTER,
)




)



Respondent.
)

DECISION


Benjamin Ledbetter’s insurance agent license is subject to discipline for misappropriating funds from insurance clients.

Procedure


The Director of Insurance (Director) filed a complaint on May 9, 2002.  This Commission convened a hearing on the complaint on December 3, 2002.  Carolyn Kerr represented the Director.  Though notified of the time and place of the hearing, neither Ledbetter nor anyone representing him appeared.  Our reporter filed the transcript on December 4, 2002.
Findings of Fact

1. Ledbetter held insurance agent License No. AT495809767, which was in good standing at all relevant times until he surrendered it on or about March 21, 2001. 
2. Ledbetter was an insurance agent for Shelter Insurance Company (Shelter) between January 26, 1995, and October 2, 2000.  His responsibilities included selling Shelter policies, collecting premium payments, and remitting the premium payments to Shelter.

3. Between January 26, 1995, and October 2, 2000, Ledbetter collected $56,960.51
 in excess premium payments from approximately 400 individual and business insurance clients of Shelter by representing to them that their costs for premiums were in excess of the actual premiums.  Ledbetter intended that the clients rely on his representations in connection with their insurance transactions.  The representations were false, and Ledbetter knew that they were false at the time he made them.  

4. The excess premium payments of $56,960.51 belonged to the clients.  Ledbetter did not remit the funds to the clients.  He appropriated the funds for his own use, which neither Shelter nor the clients intended.

Conclusions of Law


We have jurisdiction to decide whether Ledbetter’s surrendered insurance agent license is subject to discipline.  Sections 375.141.4 and 621.045.
  The Director has the burden to show that Ledbetter has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

Count I


The Director alleges that Ledbetter’s license is subject to discipline under section 375.141.1(5), which provides:


1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 

621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:

*   *   *


(5) Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]


Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Conversion is the diversion of another’s funds, by the holder of such funds, to a purpose other than that specified by the owner.  Hall v. W.L. Brady Investments, 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).


Ledbetter failed to remit the excess premium payments to the insured.  He diverted such funds to his own use for a purpose not intended by the insured or by Shelter.  Therefore, Ledbetter’s license is subject to discipline under section 375.141.1(5).

Count II


The Director alleges that Ledbetter’s license is subject to discipline under section 375.141.1(6), which allows discipline if he has:

(6) Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]

(Emphasis added.)


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Deception is the act of causing someone to accept as true what is not true.  Merriam-Webster’s Collegiate Dictionary 298 (10th ed. 1993).  


Ledbetter represented that the costs for premiums were in excess of the actual premiums.  Ledbetter intended that the clients rely on his representations in connection with their insurance transactions.  The representations were false, Ledbetter knew that they were false at the time he made them, and the clients relied on them.  Therefore, his license is subject to discipline under section 375.141.1(6). 

Count III


The Director alleges that Ledbetter’s license is subject to discipline under section 375.141.1(4), which allows discipline if he has:


(4) Demonstrated lack of trustworthiness or competence[.]

The definition of “trustworthy” is “worthy of confidence” or “dependable.”  Webster’s Third New International Dictionary 2457 (unabr. 1986).  Competence is defined as “having sufficient knowledge, judgment, skill, or strength” to perform a task.  Id. at 463.


Ledbetter’s conduct shows a lack of trustworthiness and competence.  He fraudulently collected funds in excess of actual premiums and diverted such funds to his own use.  Therefore, Ledbetter’s license is subject to discipline under section 375.141.1(4).
Summary

We conclude that Ledbetter’s license is subject to discipline under section 375.141.1(4), (5) and (6).


SO ORDERED on December 12, 2002.



________________________________



CHRISTOPHER GRAHAM



Commissioner

�This amount, as set forth in Respondent’s Exhibit 2, is slightly less than the amount alleged in the petition.





�Statutory references are to the 2000 Revised Statutes of Missouri.
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