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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1599 BN



)

LORI LAWSON,

)




)



Respondent.
)

DECISION


Lori Lawson is subject to discipline for failing to obey doctors’ orders.
Procedure


On August 24, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Lawson.  Lawson received a copy of the complaint and our notice of complaint/notice of hearing on September 2, 2010.  She filed an answer on January 13, 2011.

We held a hearing on April 22, 2011.  Stephan Cotton Walker represented the Board.  David Bandré represented Lawson.  The case became ready for our decision on September 13, 2011, the date the last written argument was filed.
Findings of Fact

1. Lawson is licensed by the Board as a registered professional nurse (“RN”).  Her license is current and active, and was so at all relevant times.
2. Lawson was employed as an RN at Callaway Community Hospital (“Callaway”) in Fulton, Missouri, from January 6, 2007 until her resignation on August 14, 2008.
The Ativan Incident – March 28, 2007
3. On March 28, 2007, Lawson was working.  She entered a patient’s room and found that the patient was agitated and combative, and that another nurse, “Jamie,” was trying to start an I.V. to administer Ativan.

4. Jamie told Lawson that the patient had an order for Ativan I.V. or p.o. (by mouth), but that she already had tried unsuccessfully to give him the medicine orally several times.

5. Lawson administered the Ativan to the patient by I.V. push, which means that it got into the bloodstream more quickly and was more rapid-acting.  She did not check the patient’s chart before administering the Ativan.

6. After she administered the Ativan, Lawson checked the patient’s chart and found there was no written order for Ativan.  She called the patient’s doctor, and the doctor gave the order over the telephone after the fact. 
The Smoking Incident – October 24, 2007
7. On October 24, 2007, Lawson refused to allow a 16-year-old patient to go outside to smoke.  The doctor’s orders for the patient say:  “OK to go outside c staff only (not alone or only c family).”

8. Lawson wrote in the patient’s chart:

I refused to let pt go outside to smoke with family +/or staff.  I disagree with this order + will not contribute to delinquency of minor patient. 

If complaints I stand by my decision.  If administration would like to discuss or if unsupported.  Let me know.  Thanks.  Lori Lawson

“Breaking the law”
 
The EKG Incident –  March 28, 2008
9. On March 28, 2008, a housekeeping staff employee fell.  Housekeeping called Lawson and she responded.  At Lawson’s request, a respiratory therapist also responded.
10. The employee did not want to go to the hospital’s emergency room.  Lawson took her vital signs.  The respiratory therapist did an EKG on the employee.

11. Lawson was counseled for her role in this incident.

The Titration Incident – April 25, 2008
12. On April 25, 2008, Lawson was caring for a patient with a peripheral parenteral nutrition (“PPN”) infusion.  The doctor ordered that the PPN be discontinued without titration. 
13. Titration, in this context, means slowly adjusting the rate of the drip.  When total parenteral nutrition (“TPN”) is discontinued, it must always be titrated.  TPN has a higher sugar content than PPN.  PPN does not always have to be titrated when it is discontinued.

14. Lawson questioned the order because she thought the patient was receiving TPN and that it should be titrated.  She spoke to the director of nursing, Julie Huff, about this.  Huff encouraged her to call Dr. Parulekar, the physician who had given the order.

15. Later, Huff spoke to Parulekar, who told her that the patient was receiving PPN and it did not need to be titrated.  Huff told Lawson this, but Lawson said she did not feel comfortable stopping the drip without titrating it.

16. Lawson titrated the TPN.
Lawson’s Resignation – August 2008

17. Lawson resigned from Callaway on August 14, 2008.
18. On August 19, 2008, Lawson made a hotline complaint against Callaway with the Department of Health and Senior Services (“DHSS”).

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Lawson has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
Professional Standards – Subdivision (5)


The Board alleges that Lawson’s conduct constituted misconduct, incompetence, and/or gross negligence in the performance of the functions or duties of an RN.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the 
profession.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


The Board’s complaint sets forth five incidents in support of its allegations that there is cause to discipline Lawson’s license.  In addition to the four described in the Findings of Fact, it alleges that “On July 15, 2008, Respondent wrote an incomplete order for IV fluids for patient which was caught by the pharmacy.”  The Board presented no testimony or argument on this incident, and it is impossible to tell from the exhibits in the case whether such an event occurred, or whether Lawson was in any way at fault if it did.  We consider the Board to have abandoned this allegation. 
We do not find cause to discipline Lawson’s license in conjunction with the “Ativan incident.”  Administering medication without a doctor’s order normally would be cause for discipline, but in this case another nurse who was struggling with an agitated patient told Lawson the patient had an order for Ativan I.V. or p.o.  Nurses who work together in a hospital should be entitled to rely on communications from their colleagues regarding patients and orders for those patients, and we do not fault Lawson for doing so.  
The Board points out that the record contains conflicting evidence as to what actually transpired in that patient’s room, some of which – including the Board’s investigator’s summary of his interview with Lawson – casts doubt on Lawson’s version of events.  Although the evidence to which the Board refers is hearsay,
 this is an accurate observation, and the evidence 
was received without objection.  Section 536.070(8)
 provides: “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”  This is equally true for hearsay evidence.
 


That does not mean, however, that we must accord equal weight to all evidence received.  The evidence to which the Board refers is at least triple hearsay:  its investigator’s summary of his interview with Lawson, provided to the Board, then provided to this Commission through a business records affidavit.  Moreover, Lawson was present at the hearing, and the Board did not ask her whether she had made an inconsistent statement.  Given the attenuated nature of the other evidence in the record concerning this incident, we find Lawson’s version of the event to be the most credible.

We also find no cause to discipline Lawson in connection with the “EKG” incident.  The Board’s complaint states that Lawson ordered the respiratory therapist to perform the EKG without obtaining a doctor’s order, but Lawson denied giving any such order to the respiratory therapist, and even the investigator’s summary of his interview with the respiratory therapist is unclear on this point:
Ms. Gohagan said she asked Ms. Lawson if she wanted her to do an EKG.  Ms. Gohagan said Ms. Lawson told her to go ahead and do it.[
]
This is not necessarily an “order,” and even if it is, there is no evidence in the record to suggest that a nurse at Callaway could order a respiratory therapist to do an EKG without a doctor’s order.  The Board has not carried its burden of proof on this point.

However, we do find that Lawson disobeyed doctors’ orders when she titrated a patient’s PPN despite being told not to do so.  The physician had given written and verbal orders to discontinue the PPN without titration.  At the hearing, Lawson stated that she believed the patient was receiving TPN, which must be titrated, rather than PPN, because the pharmacy had mislabeled the drip bag.  She said she knew she was disobeying the doctor’s orders, but that she was following Callaway policy by titrating when she discontinued the TPN.  However, Julie Huff, the director of nursing, testified that she herself checked with the doctor to make sure the patient was receiving PPN rather than TPN, and that his orders were to discontinue the PPN without titration, and she apprized Lawson of this.  Further, the Board’s expert testified that even if Lawson believed the doctor’s order was incorrect, Lawson should have taken the proper steps to address her concern:
Whenever a nurse feels that they have a question about a physician’s order, whether it be medication related or not, then what they need to do is they need to verify, clarify that order from the physician.  If they feel like they still have an issue with what the physician is ordering for the patient, then there’s a chain of command at their facility that they should work their way through in order to come to a reasonable way of dealing with the situation.  It’s not up to the discretion of the nurse to make the decision to change the order and do as they see fit.[
]

We also find that Lawson disobeyed doctors’ orders when she refused to allow the 16- year-old patient to go outside, even if her purpose was to smoke.  Lawson argued that she refused the patient’s request for safety’s sake because she was short staffed and could not spare a staff member to go out with the patient, but this explanation is belied by the words Lawson wrote on the patient’s chart.


Lawson testified that she believed the Board’s complaint to discipline her license was the result of her complaints about Callaway to DHSS.  She presented no evidence to support this, 
and DHSS is a separate state agency from the Board.  The motives of the actors are irrelevant unless we believe they impact their credibility.  Our task is simply to determine whether, on the basis of the record before us, cause exists to discipline Lawson’s license, and we have determined that it does. 


In both instances in which we have found that Lawson disobeyed doctors’ orders, she did so purposefully.  This is misconduct for a nurse.  Because the mental states for misconduct and gross negligence are mutually exclusive, we do not find the latter.  And we do not find incompetence from these two incidents alone.  Lawson is subject to discipline pursuant to 

§ 335.066.2(5) for misconduct.

Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Hospital staff rely on one another to carry out doctors’ orders, and Lawson failed to do so on two occasions.  She is subject to discipline under § 335.066.2(12).
Summary


Lawson is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on October 12, 2011.


________________________________



KAREN A. WINN


Commissioner
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