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)
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)

DECISION


We deny Lorenzo Lawson’s application for licensure as a real estate salesperson because he was found guilty of assault in the first degree.  We cancel the hearing.
Procedure


On January 15, 2010, Lawson filed a complaint appealing a decision by the Missouri Real Estate Commission (“the MREC”) denying his application for licensure.  On February 11, 2010, the MREC filed a motion to dismiss for failure to state a claim upon which relief can be granted.  We consider the motion as a motion for summary decision.
  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the MREC establishes facts that (a) Lawson does not dispute and (b) entitle the MREC to a favorable decision.

We gave Lawson until March 2, 2010, to respond to the motion, but he did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. On April 1, 1985, Lawson was found guilty of assault in the first degree, a Class A felony.
2. On December 2, 2009, Lawson submitted an application for licensure as a real estate salesperson with the MREC.  With his application for licensure, Lawson attached a copy of his criminal history record and a certified copy of his criminal conviction. 
3. On December 15, 2009, the MREC sent a letter to Lawson informing him that his application for licensure as a real estate salesperson was denied.

Conclusions of Law 


We have jurisdiction to hear Lawson’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the MREC,
 which is the application.  We exercise the same authority that has been granted to the MREC.
  Therefore, we simply decide the application de novo.
  

The MREC argues that Lawson’s application must be denied under § 339.100:

5.  Notwithstanding other provisions of this section, a broker or salesperson’s license shall be revoked, or in the case of an application, shall not be issued, if the licensee or applicant has pleaded guilty to, entered a plea of nolo contendere to, or been found guilty of any of the following offenses or offenses of a similar nature established under the laws of this state, any other state, the United States, or any other country, notwithstanding whether sentence is imposed:

(1) Any dangerous felony as defined under section 556.061, RSMo, or murder in the first degree[.]

(Emphasis added.)  The word “shall” means that the denial is mandatory.


Lawson admits in his complaint that on April 1, 1985, he was found guilty of assault in the first degree, a Class A felony, in violation of § 565.050:

1.  A person commits the crime of assault in the first degree if:

(1) He knowingly causes serious physical injury to another person; or

(2) He attempts to kill or to cause serious physical injury to another person; or

(3) Under circumstances manifesting extreme indifference to the value of human life he recklessly engages in conduct which creates a grave risk of death to another person and thereby causes serious physical injury to another person.

2.  Assault in the first degree is a class B felony unless committed by means of a deadly weapon or dangerous instrument in which case it is a class A felony.

Section 556.061(8) defines a “dangerous felony” to include “assault in the first degree.”  Lawson’s admission is sufficient to give the MREC cause to deny his application under 
§ 339.100.
  In his complaint, Lawson argues that the crime occurred long ago and that he has rehabilitated himself.  In many applicant cases, the statutes give us discretion to grant a license even if there is cause to deny it.  But we agree with the MREC that this statute is mandatory.  Because Lawson was found guilty of a dangerous felony, as defined in § 556.061(8), we are required to deny his application.
Summary

We deny Lawson’s application for licensure and cancel the hearing.

SO ORDERED on April 13, 2010.



________________________________



JOHN J. KOPP



Commissioner
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