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State of Missouri

DIRECTOR OF DEPARTMENT OF
)
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)




)


vs.

)

No.  05-0022 PO



)

JACKSON S. LAWSON,
)




)



Respondent.
)

DECISION


We find cause to discipline Jackson S. Lawson for committing the crimes of driving while intoxicated, driving with excessive blood alcohol, and careless and imprudent driving.  
Procedure


On January 4, 2005, the Director filed a complaint seeking to discipline Lawson’s peace officer license.  On January 21, 2005, Lawson received our Notice of Complaint/Notice of Hearing by certified mail.  On April 27, 2005, the Director filed a motion for summary determination.  We gave Lawson until May 13, 2005, to respond, but he has not responded.  Assistant Attorney General David F. Barrett represents the Director.  No attorney has entered an appearance for Lawson.
Findings of Fact

1.
Lawson holds a Class B peace officer license and did so on August 5, 2004.
2.
Just before midnight on August 5, 2004, Sergeant W. P. Bremer of the State Highway Patrol saw Lawson driving a Ford Ranger pickup in Henry County, Missouri.  He saw that Lawson failed to signal before turning left at an intersection.  Bremer followed Lawson and saw the pickup swerving within its own lane and nearly running off the right side of the road.  Bremer pulled Lawson over.
3.
When Bremer went up to Lawson, he immediately smelled alcohol on Lawson.  Lawson’s eyes were watery and bloodshot.  When Bremer had Lawson sit in his patrol car, he noticed a stronger smell of alcohol on Lawson.  Bremer asked Lawson how much he had to drink.  Lawson said:  “Around five.”  Lawson’s speech was slurred.
4.
Lawson had trouble taking the field sobriety tests.  Bremer had to repeat instructions several times.  When attempting the one-leg stand, Lawson swayed while balancing, put his foot down, and could not complete the test by placing his foot down three times.  When attempting to walk and turn, Lawson could not keep his balance while listening to instructions.  He stopped walking to steady himself, lost balance while walking, and used his arms for balance.
5.
Bremer arrested Lawson for driving while intoxicated.  At the Henry County jail, a chemical test of Lawson’s breath revealed a blood alcohol concentration of .13 percent.  
6.
Bremer issued Lawson a citation for operating a motor vehicle while in an intoxicated condition. 
7.
On October 5, 2004, Lawson pled guilty to an amended charge of operating a motor vehicle in a careless and imprudent manner in the Circuit Court of Henry County.  The court sentenced Lawson to pay a fine of $250.
Conclusions of Law


Section 621.045.2
 and § 590.080.2, RSMo Supp. 2004, give us jurisdiction of the complaint.  The Director has the burden to prove that Lawson committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).    

The Director has filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3)(B)3 provides:


A.  The commission may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.


B.  A party may establish a fact, or raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.
The Director has established the pertinent facts by means of certified government and court records in the exhibits attached to his motion for summary determination.  Lawson has not disputed any of the facts.

In his complaint, the Director cites § 590.080.1(2), (3), and (6), RSMo Supp. 2004, as providing cause to discipline Lawson.  In his suggestions in support of the motion for summary determination, the Director states:
The Director hereby withdraws all allegations other than the alleged violations of § 590.080.1(2) RSMo.  If the Commission finds cause to discipline under any of ¶¶ 6, 7 or 8 of the Compliant [sic], the Commission may deem any paragraph that it finds unsupported by the evidence abandoned.

Section 590.080.1(2), RSMo Supp. 2004, provides:


1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]
The Director alleges that on August 5, 2004, Lawson committed the crimes of driving while intoxicated, driving with excessive blood alcohol, and careless and imprudent driving.  

Though the Director’s charge requires proof of a criminal offense, the Director need not present proof beyond a reasonable doubt as in a criminal proceeding.  The quantum of proof required to carry the Director’s burden in this case is a preponderance of the evidence.

[T]he burden of proof required when considering a breach of [a disciplinary statute] is “preponderance of the evidence” and not proof “beyond a reasonable doubt” even though the Board incorporates . . . a criminal statute, to identify the elements that must be proved.  The burden of proof in a civil case is different from the burden of proof in a criminal case because the purpose of each proceeding is different.  Unlike a criminal case where the state charges an individual with a criminal violation, the proof of which jeopardizes life or liberty, the licensing process and the ability to disciplione a nurse’s license to practice in the nursing profession is an administrative mechanism delegated by the General Assembly to the Board to protect the health and welfare of the state’s citizens.

State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).
Driving While Intoxicated
Section 577.010 provides:  

1.  A person commits the crime of "driving while intoxicated" if he operates a motor vehicle while in an intoxicated or drugged condition.
There is no dispute that Lawson was driving a motor vehicle.  Section 577.001 defines “intoxicated condition” as:

2.  As used in this chapter, a person is in an “intoxicated condition” when he is under the influence of alcohol[.]
Intoxication is “usually evidenced by unsteadiness on the feet, slurring of speech, lack of body coordination and an impairment of motor reflexes.”  State v. Ruark, 720 S.W.2d 453, 454 (Mo. App., S.D. 1986), quoting State v. Blumer, 546 S.W.2d 790, 791-92 (Mo. App., K.C.D. 1977).  In this case, the certified documents submitted as Exhibit E include the arresting officer’s “Alcohol Influence Report” and “Narrative Supplement.”  The arresting officer noticed that Lawson’s gait was unsteady, he seemed unsure of his balance, he smelled of alcohol, and he did not perform the field sobriety tests satisfactorily.  Also, Lawson admitted to having five drinks.  There is sufficient evidence to show that Lawson was under the influence of alcohol.
There is cause to discipline Lawson under § 590.080.1(2), RSMo Supp. 2004, because he committed the crime of driving while intoxicated.
Driving With Excessive Blood Alcohol Content
Section 577.012, RSMo Supp. 2004, provides:


1.  A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this state with eight-hundredths of one percent or more by weight of alcohol in such person’s blood.


2.  As used in this section, percent by weight of alcohol in the blood shall be based upon grams of alcohol per one hundred milliliters of blood or two hundred ten liters of breath and may be shown by chemical analysis of the person’s blood, breath, saliva or urine.  For the purposes of determining the alcoholic content of a person's blood under this section, the test shall be conducted in accordance with the provisions of sections 577.020 to 577.041.

3.  For the first offense, driving with excessive blood alcohol content is a class B misdemeanor.
The documents in Exhibit 3 show that Lawson’s blood alcohol exceeded the level set forth in the statute.  There is cause to discipline Lawson under § 590.080.1(2), RSMo Supp. 2004, for driving with excessive blood alcohol content.  
Operating a Motor Vehicle in a Careless and Imprudent Manner

Section 304.012 provides:

1.  Every person operating a motor vehicle on the roads and highways of this state shall drive the vehicle in a careful and prudent manner and at a rate of speed so as not to endanger the property of another or the life or limb of any person and shall exercise the highest degree of care.

2.  Any person who violates the provisions of this section is guilty of a class B misdemeanor, unless an accident is involved then it shall be a class A misdemeanor.
The certified court record in Exhibit 4 shows that the Circuit Court of Henry County convicted Lawson of this crime upon his plea of guilty and sentenced him to pay a fine.  A guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Board. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  The guilty plea constitutes a “declaration against interest,” which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Lawson filed nothing in this case to counter his guilty plea.  Further, we have corroborating evidence in Bremer’s observations that Lawson was swerving and nearly running off the road.  

There is cause to discipline Lawson under § 590.080.1(2), RSMo Supp. 2004, for committing the crime of operating a motor vehicle carelessly and imprudently.
Summary


Lawson is subject to discipline under § 590.080.1(2), RSMo Supp. 2004.  The Director  has withdrawn his allegations of cause for discipline under § 590.080.1(3) and (6), RSMo Supp. 2004.  We cancel the hearing.  

SO ORDERED on May 25, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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