Before the

Administrative Hearing Commission

State of Missouri

[image: image1.wmf]
JACK LAWRENCE, JR.,
)



)




)



Petitioner,
)


vs.

)

No. 10-2190 DI




)

DIRECTOR OF INSURANCE, FINANCIAL
)

INSTITUTIONS AND PROFESSIONAL 
)

REGISTRATION,

)




)



Respondent.
)

DECISION


The Director (“the Director”) of the Department of Insurance, Financial Institutions and Professional Registration (“the Department”) has cause to deny Jack Lawrence, Jr.’s application for renewal of licensure as an insurance producer because he violated state regulations; misappropriated, converted, and withheld a client’s premium payment; and was untrustworthy.
Procedure


On November 22, 2010, Lawrence filed a complaint with this Commission, appealing the Director’s decision to not renew Lawrence’s insurance producer license.  The Director filed an answer on December 30, 2010.  We held a hearing on March 17, 2011.  David F. Barrett represented Lawrence, and Andy Heitmann represented the Director.  This case became ready for decision on August 4, 2011, when the last written argument was filed.
Findings of Fact

1. Lawrence was licensed as an insurance agent on November 9, 1990.  This license was converted to a producer license on January 1, 2003.  His insurance producer license expired and was refused renewal by the Director on November 9, 2010. 
2. Lawrence worked with American Family Insurance (“American Family”) from December 3, 1990, until he resigned on August 31, 2006. 
3. American Family had a specific process called “sweeping” for receiving premium payments from its agents.  Lawrence used this process when he worked for American Family.

4. Lawrence maintained an account at West Community Credit Union (“the account”).  American Family had access to this account that allowed it to take money out and put money in.  Lawrence would deposit premiums into the account and notify American Family using a software program on his work computer, which he leased from American Family.  American Family would then make an automatic funds transfer, thus “sweeping” the premium amount.
5. On August 31, 2006, Lawrence resigned from American Family, and an American Family representative took Lawrence’s work computer, records and files belonging to American Family.  
6. After Lawrence resigned, he did not have access to his work computer and did not notify American Family to go into his account to “sweep” any premium amounts.  However, on September 1, 2006, American Family swept out $11,794.27 from the account.  On September 5, 2006, American Family swept out $3,538.95.  On September 7, 2006, American Family swept out $207.97.

7. After Lawrence resigned, Jim Whitlock, District Sales Manager of American Family, sent Lawrence a letter informing Lawrence of his post-resignation responsibilities:

Your Agent’s Agreement provides that you are obligated to collect premiums for any applications you have written or changes made prior to your separation date.  This is required even though the policies may appear on account statements following the effective date of your separation from the Company.  
8. On September 7, 2006, Benson Settlement Company (“Benson”) submitted a premium on behalf of Celia and Allen Watkins (“Watkins’ check” or “Watkins’ premium payment”) to Lawrence in the amount of $1,054, to be applied to the Watkins’ American Family homeowners’ policy.
9. The Watkins’ policy was written before August 31, 2006.
10. On September 11, 2006, Lawrence deposited the Watkins’ check into the account.  
11. On September 11, 2006, after depositing the Watkins’ check, Lawrence had a balance of $1,505.03 in the account. 
12. Lawrence did not notify American Family to conduct a sweep.

13. On September 13, 2006, a payment to Cingular was posted to the account in the amount of $133.33.  The balance of the account decreased to $989.36.  
14. Several other transactions, including a series of checks, were posted after September 13.  By September 25, 2006, Lawrence had a negative balance in the account of $234.22.
15. Lawrence did not return the Watkins’ check to the Watkins or to Benson.
16. On October 12, 2006, American Family sent a letter to the Watkins telling them if American Family did not receive their payment, their policy would be canceled on October 27, 2006.

17. In January 2007, American Family retrieved the money of the Watkins’ check from Lawrence by deducting it from his termination benefits. 

Conclusions of Law


We have jurisdiction to hear this case.
 The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Director,
 which is the application.  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Cause for Denial
The Director argues there is cause for denial under § 375.141:

1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:

* * *

(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;

* * *

(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business;
* * *

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

II.  Violation of Insurance Laws or Regulations -- Subdivision (2)

The Director asserts that Lawrence violated 20 CSR 700-1.140 when he failed to remit premium payments within 30 days. Regulation 20 CSR 700-1.140(1)(D) provides:

Insurance producers shall remit all premium payments associated with a personal insurance policy to those persons entitled to them as soon as is reasonably possible after their receipt by the licensee, but in no event later than thirty (30) days after the date of 
receipt, provided, however, that premiums may be remitted at a later point in time if the licensee is so authorized under a written agreement between the licensee and the person legally entitled to the premiums. In no event, however, shall a licensee retain premium payments if to do so will result in the failure to obtain or continue coverage on behalf of an insured or prospective insured.
(Emphasis added).

Lawrence did not remit the Watkins’ premium payment to American Family, nor did he return the payment to the Watkins within thirty days of receipt.  Furthermore, Lawrence’s actions to retain payments resulted in the Watkins receiving a cancellation letter from American Family, threatening to have their policy cancelled on October 27, 2006.
Lawrence alleges that it became impossible for him to notify American Family that the Watkins’ check had been deposited because his computers were taken away on his last day of employment, and American Family did not provide him a transition plan.  Lawrence may not have been able to notify American Family using the computer program, but we find it difficult to believe that Lawrence could not have called or e-mailed someone at American Family.  Instead, Lawrence made no attempt to notify American Family about the Watkins’ check.  We do not find that it was impossible for Lawrence to notify American Family regarding the Watkins’ check. There is cause to deny Lawrence’s renewal application under § 375.141.1(2) because he violated 20 CSR 700-1.140.
III.  Misappropriating, Conversion and Withholding -- Subdivision (4)
The Director asserts that Lawrence is subject to discipline because he improperly withheld, misappropriated, and converted monies or property received in the course of doing insurance business between March 2004 and August 2006, by collecting premium payments from 13 clients and failing to timely remit those payments, or failing to remit those payments at all to American Family.  However, at the hearing, the Director only discussed the Watkins’ 
premium payment and offered no other evidence for the other 12 clients.  Therefore, we will only discuss the Watkins’ premium payment.
To withhold is “[t]o retain in one’s possession that which belongs to or is claimed or sought by another.”
  Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”
 Conversion is the diversion of another's funds, by the holder of such funds, for a purpose other than that specified by the owner.
  
Lawrence received a check from the Watkins in the amount of $1,054 for their homeowner’s policy.  Lawrence deposited the check and retained the money without remitting the money to American Family or returning it to the Watkins or Benson.  Lawrence allowed his account to go below $1,054.  Some of the money that Lawrence received from the check went toward a series of checks and to a $133.23 payment to Cingular.  Furthermore, by September 25, 2006, Lawrence had a negative balance in his account of $234.22.  In Missouri Department of Insurance v. Wilkerson,
 the Missouri Court of Appeals found that “it is a practice in the insurance business for an agent to deposit clients' premium payments into the agent's own account, retain his commission, and forward the remainder by check to the insurance company.”
  The court analogized an attorney’s misappropriation of funds case with that of an insurance agent.
  The court found that when an insurance agent applies funds toward his own personal use (or a use different from what it was created for) and fails to maintain an adequate balance to 
cover his premium payment to the insurers, he misappropriates the funds.
  Thus, we find that Lawrence misappropriated, converted and withheld the Watkins’ check.  There is cause to deny Lawrence’s renewal application under § 375.141.1(4).
IV.  Dishonest Practices, Incompetence and
Untrustworthiness: Subdivision (8)

The Director asserts Lawrence is subject to discipline for using dishonest practices and demonstrating incompetence and untrustworthiness in the conduct of business.  Practices consist of "a succession of acts of a similar kind or in a like employment."
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  The definition of “trustworthy” is “worthy of confidence” or “dependable.”
  
Lawrence’s conduct does not constitute a succession of acts or the “state of being” required to find incompetence.  The Albanna court said that the evaluation necessitates a broader-scale analysis, taking into account the licensee’s capacities and successes.
  In the previous subdivision, we found that Lawrence misappropriated, converted and withheld the Watkins’ check.  He was not trustworthy in his actions and was not dependable.   Lawrence is 
subject to discipline under § 375.141.1(8) because he demonstrated untrustworthiness in the conduct of business.  
Summary

We find cause to discipline Lawrence under §375.141.1(2), (4) and (8).

SO ORDERED on December 4, 2012.

__________________________________



NIMROD T. CHAPEL, JR.
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