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State of Missouri

STATE BOARD OF NURSING,
)


)



Petitioner,
)




)


vs.

)

No.  05-0224 BN



)

AIDA LAWRENCE,

)




)



Respondent.
)

DECISION


There is cause to discipline Aida Lawrence for being under the influence of an unprescribed drug during surgery.
Procedure


On February 15, 2005, the State Board of Nursing (“Board”) filed a complaint.  We held the hearing on November 10, 2005, and on February 16, 2006.  Assistant Attorney General Stacy Yeung represented the Board at the hearing.  Assistant Attorney General William E. Roberts submitted the Board's written argument after the hearing.  L.J. Buckner, Jr., represented Lawrence.  During the hearing, we agreed to leave the record open for ten days after the hearing for Lawrence to submit the proper foundation to admit Respondent’s Exhibit A.  Lawrence filed nothing.  The Board filed a written argument on July 10, 2006.  Lawrence’s written argument was due on August 9, 2006.  
Findings of Fact


1.
The Board licensed Lawrence as a registered professional nurse.  Her license was current and active at all relevant times and is now current and active.

2.
Lawrence received a bachelor’s degree in nursing in 1980 or 1981.  She began practicing as a nurse that same year in an intensive care unit in Ohio.  

3.
From 1983 to 1985, she attended the Vanderbilt University School of Anesthesia for Nurses, from which she graduated in 1985.  

4.
In 1985, the American Association for Nurse Anesthetists certified Lawrence as a certified registered nurse anesthetist.  She has worked as a nurse anesthetist from 1985 to the present.
5.
For two years before October 2,
 Anesthesia Associates of Kansas City employed Lawrence to work as a nurse anesthetist at Research Medical Center (“RMC”) in Jackson County.   
6.
RMC’s practice was to place certain anesthesia supplies on carts in each operating room.  Those supplies included, among other things, the local anesthetic, Lidocaine, and Propofol, a hypnotic sedative used to render patients unconscious for surgery.  The carts stayed in each operating room regardless of who was responsible for anesthetizing the patient.  
7.
When an anesthetist or anesthesiologist
 wanted one of the supplies, such as Lidocaine or Propofol, he or she would take it from the cart and use it on the patient in that operating room.  That person recorded what was used on the patient.  RMC billed the patient according to the record of what was used.  RMC did not require the persons administering 
anesthetic to make a record of what they took from the carts, just a record of what they used on each patient.

8.
Lawrence carried a backpack for items that she liked to use but that might not be available on the anesthesia supply carts.  She used the backpack to carry these items to different operating rooms during her work day.  
9.
Around August 2002, Lawrence lost consciousness or fainted.
  She was left with some retrograde amnesia.  The Kansas University Medical Center evaluated her and gave her a CT scan, which was negative.  A neurologist diagnosed her as having “global amnesia.”
  She did not experience any similar event until October 2.
10.
Lawrence was on duty at RMC on October 2.  She did not feel ill except for a headache.  She did feel tired.  She had been taking care of her disabled son at her home and was having much trouble getting reliable help to allow her to get to work.  Many times caring for her son caused her to miss sleep at night.  
11.
In the afternoon of October 2, Lawrence went to relieve the person administering anesthesia during a back surgery, but was told that it was a bad time to relieve and to get some dinner and come back.
12.
When she returned later, she began her duties as a nurse anesthetist in the midst of the back surgery.  She found that her work area was “messy” and, after getting settled, proceeded to straighten it up.  

13.
At some point
 she used a syringe and Lidocaine that belonged to RMC to prepare herself for an injection of Propofol.  Then she injected herself by syringe with the Propofol.  Lawrence had obtained the syringe, the Lidocaine, and the Propofol from one of RMC’s anesthesia supply carts.  As a result of the Propofol injection, Lawrence lost consciousness and fell to the floor.  
14.
The doctor and nurse in the operating room left the patient to attend to Lawrence.  
15.
David Wineinger is a physician anesthesiologist who was at RMC when Lawrence lost consciousness.  At 6:40 p.m., he was notified that Lawrence had collapsed and that he should replace her in the operating room.  It took him less than 10 seconds to get to the operating room where Lawrence was.

16.
Lawrence was unconscious when Wineinger arrived in the operating room.  Wineinger found that Lawrence’s pulse was strong and that she was breathing spontaneously with her airway intact.  
17.
While a surgical patient is anesthetized, the anesthetist or anesthesiologist is responsible for watching the patient and for monitoring the patient’s vital signs, including blood pressure, body temperature, the amount of oxygen the patient receives into his or her tissues, and the electrical changes in the heart muscle that are used to determine abnormal heart action by means of an electrocardiogram, or EKG.
18.
The standard of care is to document the vital signs on a paper form every five minutes.  During a long surgery with a patient whose vital signs have remained stable, the person 
administering the anesthesia may wait from 15 to 25 minutes to document the vital signs.  The instruments recording the vital signs store the readings for a certain period of time.  A person can read these by pushing the “recall” or the “trend” button.  The person administering the anesthetic is expected to use the “memory” in the instruments to fill in the gaps in documentation.  The documentation is necessary to advise any person taking over the duties of the person administering anesthesia what the patient's status had been and how the previous person responded to any problems.
19.
The person administering the anesthesia must apply education and experience to personal observations to decide whether to give more anesthesia, whether to give additional medicine to raise or lower blood pressure or the heart rate, and whether the patient needs an auxiliary form of temperature control, such as a heating blanket. 
20.
The person administering the anesthesia must continuously watch the patient and the surgery to make sure that the monitoring instruments are giving correct information.  For instance, the person may take a pulse, feel the patient to see that he or she is warm, and watch for bleeding and the brightness of arterial blood.
21.
Wineinger found that the surgical patient had stable vital signs.  He found that there was a 20 to 30 minute gap in the documentation of the vital signs.  Wineinger recalled the past readings on the monitors to make certain the patient had been stable during the time when the vital signs were not being recorded.  The gap in the documentation did not result in any loss of information about the patient’s vital signs.
22.
What charting was done showed that the patient had received 50 milligrams of Rocuronium, a neuromuscular blocking agent that leads to neuromuscular paralysis.  The patient had also received 40 milligrams of Propofol.  
23.
The patient was receiving 50 percent nitrous oxide, an inhalation anesthetic.  This is a rather low dosage which creates the risk that, depending on the stimulus that the surgery provides, the patient could have some recall.  
24.
Wineinger found the Forane turned off.  Forane is a potent inhalation anesthetic and amnestic typically used in this type of surgery.  Because the nitrous oxide dosage was low, Wineinger began administering the Forane.  
25.
Wineinger found Lawrence’s work station a bit sloppy.  There was a syringe without a cap on it.
  The bare needle of the syringe was in a broken ampule of Lidocaine.  It was sitting on the anesthesia work station.  Ampules of Lidocaine are made of glass.  The top is scored to be easily broken off.  After breaking off the top, a person can use a syringe to draw up the Lidocaine.  Typically the broken ampules are discarded in the sharps box.  
26.
Wineinger saw Lawrence’s backpack sitting nearby.  He opened it and found two vials of Propofol, one of which had been opened and used.  He also found a couple of syringes and some 1 percent Lidocaine.  Propofol comes in 20 cubic centimeter (“cc”) vials.  Twenty ccs holds 200 milligrams.  Normally, it takes about 150 to 200 milligrams of Propofol to render a patient unconscious in 45 seconds.
27.
About this time, Lawrence regained consciousness.  She was alert.  She was not groggy.  Wineinger instructed a nurse to get a gurney and take Lawrence to the emergency room.
28.
Lawrence was taken to the emergency room, where the emergency room doctor examined her and had her blood taken.  The blood test was negative for amphetamines, 
barbiturates, cannabinoids, cocaine metabolite, methadone, opiates, and other drugs.  They could find nothing wrong and diagnosed the event as “syncope,”
 but not linked to any seizure.  
29.
Some of Lawrence’s blood was sent out for a drug screen to ARUP Laboratories (“ARUP”) in Salt Lake City, Utah.  This specimen was taken at 8:24 p.m.
 on October 2 and received at ARUP at 2:54 p.m. on October 3, 2002.  ARUP sent a specimen of Lawrence's blood to National Medics Services (“NMS”) in Willow Grove, Pennsylvania.  NMS received the specimen on October 5, 2002.  On October 9, 2002, NMS reported that its analysis revealed 0.6 micrograms per milliliter (“MCG/ML”) of Propofol in Lawrence’s blood.  
30.
Propofol is a hypnotic sedative, meaning that it alters a person’s perception.  The symptoms of a person under the influence of Propofol include hypnosis, amnesia, muscle relaxation, and analgesia or pain relief.
31.
Propofol is commonly used in surgery because it quickly induces a level of unconsciousness for the operation, but provides a quick recovery time, without the groggy after effects associated with other sedatives.  
32.
Propofol has a half-life of two hours.  In other words, every two hours its level drops to half of what it was.  If a person received 1.2 MCG.ML, then two hours later the patient would have a level of .6 MCG/ML.  

33.
When patients wake up after surgery, they usually have about 1 MCG/ML of Propofol in their blood, although a patient could still be unconscious having a level as low at .2 MCG/ML.
34.
Propofol is normally administered intravenously, but it can be administered by syringe subcutaneously (under the skin) or into a muscle.  It cannot be effectively inhaled or absorbed through the skin.
35.
There is a potential of abuse associated with Propofol because it not only relieves pain, but it can produce a feeling of euphoria.
36.
Lidocaine at 1% concentration is used for numbing the skin when putting in intravenous medication.
37.
Lidocaine is usually administered with Propofol because a shot of Propofol burns as it goes into the skin or through a vein.  Lidocaine helps minimize the pain.
Conclusions of Law


We have jurisdiction of the Board’s complaint.
  The Board has the burden of proving facts for which the law authorizes the discipline.

A.  Charges

The Board alleges that Lawrence’s conduct is cause for discipline because (1) she appropriated the Propofol, Lidocaine, and syringes from the hospital for her personal use, (2) she failed to document the patient's vital signs for 25 to 30 minutes, and (3) she deliberately injected herself with the Propofol, which rendered her unconscious during a surgery for which she was the nurse anesthetist.


The Board contends
 that Lawrence is subject to discipline under § 335.066.2, which allows discipline for:


(5) Incompetency, misconduct, gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by section 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  

The court in Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001), defined misconduct:

The Supreme Court found that “[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.”  Conard, 944 S.W.2d at 201.  Since the Supreme Court did not define “willful” in Baber or Conard, this court utilizes the dictionary definition of “willful.”  “Willful” is defined as “proceeding from a conscious motion of the will; . . . deliberate. Intending the result which actually comes to pass; . . . intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful. . . .”  BLACK'S LAW DICTIONARY 1599 (7th ed.1999).

Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  
B.  Application of Law to Facts
Lawrence does not dispute that if she had taken RMC’s property for her own use and purposely injected herself with the Propofol, as the Board alleges, there would be cause for discipline.  Not only is theft involved, but the creation of a great risk of passing out during a time when the patient and the other members of the surgical team depend exclusively on Lawrence to keep the person anesthetized, keep the vital signs under control, and report any deterioration in condition that the monitors may show.  Such conduct would constitute incompetence and misconduct in the performance of her functions and duties as a nurse anesthetist and, as such, a serious breach of the professional confidence placed in Lawrence by her patient, her employer, RMC, and the other members of the surgical team.  The mental elements of misconduct and gross negligence are mutually exclusive.  Because we find that such conduct qualifies as misconduct , we do not find that there was gross negligence.  
C.  Evidence
Lawrence contends that the alleged conduct never occurred, except for the fainting, the cause of which she has no explanation.

The Board must prove its case by a preponderance of the evidence.
  

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
The evidence shows that Lawrence had access to Propofol from the anesthesia supplies that RMC provided on the carts in the operating rooms.  The Propofol, Lidocaine, and syringes found in her backpack were the same type of items that RMC supplied.  Lawrence advanced no reason 
why they were in her backpack on that day.  Thus, it is most likely that Lawrence got them from RMC’s supplies.  

Immediately after Lawrence fainted, Wineinger found an open bottle of Lidocaine with an uncapped syringe in it at Lawrence’s work station.  One of the vials of Propofol he then found in Lawrence's backpack was used.  The blood taken from Lawrence a short time later in the emergency room contained .6 MCG/ML of Propofol.  This amount is consistent with Lawrence losing and then regaining consciousness.  
Lawrence could not explain why there was Propofol in her blood.  She presented no evidence that effectively impeached the integrity or cast doubt on the accuracy of the process by which her blood was drawn and tested.

Lawrence’s attorney cross examined the Board’s toxicological expert, Christopher Long, Ph.D., about a writing by a Dr. Mark Gold having to do with the effect of inhaling Propofol in operating rooms.
  The Board’s expert testified that the Propofol would have to be heated to vaporize it before it could be inhaled.
  There is no evidence that anyone heated Propofol in the operating room.  The expert also testified that it would take an “astronomical” amount of Propofol in the air to produce the amount found in Lawrence’s blood.
  He further observed that if there was enough Propofol in the air of the operating room to cause Lawrence to fall unconscious, it would have similarly affected the other personnel in the operating room; but they showed no signs of exposure to Propofol.
 

Lawrence offered Gold’s article into evidence, but we sustained the Board's objection that there was a lack of foundation.
  At the end of the hearing, Lawrence’s counsel stated:
 
Just so the Court knows for the sake of full disclosure, I will try and contact Dr. Gold and see if I can get him to authenticate it.  I don't think it's particularly relevant to the case.  I more wanted to present it to the Court so you knew that when I was questioning 

Dr. Long that there was actually a basis for the line of questioning.  

We allowed Lawrence ten days after the hearing to submit the foundation evidence, but we received nothing.  


There is no evidence to support any theory as to how the Propofol got into Lawrence’s blood other than that she injected it by syringe with the assistance of the Lidocaine to lessen the pain of the injection.

Lawrence also testified that she underwent two evaluations in regard to this case that found she was not a drug abuser.
  However, there was no testimony from the evaluators or from records or any other source that would explain the evaluations and why they are reliable or that would explain how they tend to support Lawrence’s defense that she did not take the Propofol on October 2 that was found in her blood.


The Board met its burden of proving facts that provide cause to discipline Lawrence under § 335.066.2(5) and (12).

Summary


We find cause to discipline Lawrence under § 335.066.2(5) and (12).

SO ORDERED on November 8, 2006.



________________________________



JOHN J. KOPP  


Commissioner

	�References to October 2 are for the year 2002.


	�Regulation 19 CSR 30-30.010(1)(C) and (D) provide the applicable definitions.  


	�The record does not indicate where the August 2002 fainting took place.


	�There was no explanation of this diagnosis.  Most of the information about the August 2002 event is found in the October 2 “emergency room report” in Lawrence’s medical records from RMC.  (Pet. Ex. 1.)  RMC’s emergency room doctor summarized what Lawrence told him about the August 2002 event.  Lawrence testified briefly about August 2002 event at the hearing.  (Tr. at 246.)  The Board introduced no evidence contrary to what is shown in the emergency room report.


	�We do not know for certain whether Lawrence administered the Lidocaine and Propofol to herself before or after going into the operating room.  The syringe in the open bottle of Lidocaine that Wineinger found on Lawrence’s work station just after she collapsed is consistent with Lawrence having administered the shots in the operating room.  The Board’s expert nurse anesthetist opined that an ether screen between Lawrence and the others in the operating room could have prevented them from seeing what Lawrence was doing.  (Tr. at 154.)  However, there is no evidence as to whether there was an ether screen in this case.


	�There is no evidence as to when Lawrence collapsed.  Wineinger assumed it was immediately before he was notified because the surgery would require a replacement for Lawrence as soon as possible.  (Tr. at 38-39.)


	�At first Wineinger testified:  “There was a syringe put in without a cap on it with a bare needle into an ampule of Lidocaine that had been opened.”  (Tr. at 26.)  The second time he said there was Propofol in the syringe:  “[T]here was an uncapped needle on a syringe of Propofol that was placed into a broken ampule of Lidocaine.”  (Tr. at 31.)  Lawrence did not object, but there was never an explanation as to how Wineinger knew what was in the syringe.  Therefore, we make no finding that the syringe contained Propofol.    


	�A syncope is “a temporary suspension of consciousness due to generalized cerebral ischemia; also called faint.”  DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 1807  (30th ed. 2003).  “Ischemia” is “deficiency of blood in a part.”  Id. at 954.


	�Page 1 of ARUP Laboratories’ report in Petitioner’s Exhibit 3.


	�Section 621.045, RSMo Supp. 2005.  Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�The Board does not contend that there is cause for discipline under § 335.066.2(1) involving the “[u]se or unlawful possession of any controlled substance[.]”  The Board offered no evidence to prove that Propofol is a controlled substance; nor did it rely on the presumption that § 620.151, RSMo Supp. 2005, provides for unlawfully possessing a controlled substance when a person has a positive test for that substance. 


	�Section 1.020(8); Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  


	�Id.  


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


	�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�Id.


	�Tr. at 222.


	�Id. at 132.


	�Id. at 131.


	�Id. at 112.


	�Id. at 239.


	�Id. at 256.


	�Tr. at 208-09.
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