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DECISION 


Dorothy Lavington is subject to discipline for her failure to provide documentation concerning her continuing education (“CE”) records when the State Committee for Social Workers (“the Committee”) requested that she do so. 
Procedure


The Committee filed a complaint on October 29, 2009, asserting that Lavington’s license is subject to discipline.  

On or about March 8, 2010, Lavington sent a letter to the Attorney General’s office that we are treating as her answer. 

We held a hearing on the complaint on July 19, 2010.  Assistant Attorney General Stephanie White Thorn represented the Committee.  Lavington did not appear.  At the hearing, Ms. White Thorn presented us with Lavington’s letter as described in the prior paragraph and 
agreed that the document could serve as Lavington’s answer.
  The matter was ready for our decision on July 20, 2010, when the transcript was filed.  

Findings of Fact

1. Lavington was licensed by the Committee as a clinical social worker on or about January 17, 1992.  Her license expired on or about September 30, 2009.
2. On or about July 18, 2007, Lavington submitted her application to renew her license as a clinical social worker to the Committee.
3. On the application, Lavington answered “yes” to the question “Have you completed the required thirty (30) hours of Continuing Education in the area of clinical social work during this licensure term? Subject to random audit.”
4. The licensure term referred to in the application was October 1, 2005, to    September 30, 2007.

5. On or about October 15, 2007, Tom Reichard, executive director of the Committee, notified Lavington that she had been selected for a random audit of her CE hours.  Reichard’s letter asked Lavington to submit a copy of her CE certificates to the Committee by November 15, 2007.

6. On or about April 8, 2008, Reichard sent Lavington another letter advising her that if she did not provide proof of completing the CE requirement by the time of the next meeting of the Committee, her license could be subject to discipline.

7. On or about March 8, 2010, Lavington sent the Attorney General a letter, addressed “To whom it may concern,” which states:  “Please be advised that the necessary continue education unit (sic) are enclosed.  A copy has been forwarded Division of Professional Registration.  Sincerely Dorothy Lavington[.]”  A copy of a printout titled “Chestnut Health 
Systems Inservice Report for 01/01/87 [sic] thru 01/28/10,” as well as copies of documents titled “Chestnut Health Systems Training Report,” completed by hand, were attached to the letter.
  These papers indicate that Lavington undertook 32.05 clock hours of CE during the period October 1, 2005, to September 30, 2007, named the courses she took, and stated brief descriptions of each course. 
8.  Except for the March 8, 2010, letter from Lavington to the Attorney General as set out under “Procedure” above, Lavington never responded to the Committee’s request for information regarding her CE activities for the licensure term.
Conclusions of Law

We have jurisdiction to hear the Committee’s complaint.
  The Board has the burden of proving that Lavington committed conduct for which the law allows discipline.
  

The Committee asserts cause for discipline under the following provisions of 
§ 337.630.2:   

2.  The committee may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 337.600 to 337.689 or any person who has failed to renew or has surrendered the person’s license for any one or any combination of the following causes:  

*   *   * 

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 337.600 to 337.689, or of any lawful rule or regulation adopted pursuant to sections 337.600 to 337.689;
*   *   * 

(11) Obtaining a license based upon a material mistake of fact;
*   *   * 

(13) Violation of any professional trust or confidence; 

*   *   * 

(15) Being guilty of unethical conduct as defined in the ethical standards for clinical social workers adopted by the committee by rule and filed with the secretary of state[.]

Applicable Rules

The Committee asserts that Lavington failed to complete her CE requirements during the licensure period of October 1, 2005 to September 30, 2007.  Regulation 20 CSR 2263-2.082, as it read during all times relevant to this case, provided in relevant part:

(1) As a condition for renewing a license to practice, all licensed social workers shall be required to have completed acceptable continuing professional education courses prior to the renewal of the license.
*   *   *

(D) All other licensed social workers shall complete thirty (30) clock hours of acceptable continuing professional education courses prior to the renewal of their license.
(2) As part of the thirty (30) continuing education hours required for each renewal cycle, each applicant for renewal or reinstatement of a license shall complete three (3) clock hours of ethics presented by a social worker who has graduated from an accredited school of social work or by a professional who has knowledge of ethics as it relates to the practice of clinical or baccalaureate social work.

*   *   *

(7) Continuing education hours cannot be carried over into another or the next reporting period and shall not be awarded for regular work activities, administrative staff meetings, case staffing or reporting, membership in or holding office in, or participation on boards or committees, business meetings of professional organizations, or training specifically related to policies and procedures of an agency.

*   *   *
(12) Upon request of the committee, the licensee shall provide all documentation of completion of continuing education activities. Failure to provide the committee with the proof of compliance with the continuing education requirement when requested will be considered a violation of the practice act and shall be cause for discipline. 

The Committee also asserts that Lavington violated the Committee’s ethical rules as set out in Regulations 20 CSR 2263-3.010 through 2263-3.140.  Regulation 20 CSR 2263-3.010(1), as it read during all times relevant to this case, provided:

The ethical standards/disciplinary rules for licensed social workers, provisional licensed clinical social workers, temporary permit holders and registrants, as set forth hereafter by the committee, are mandatory. The failure of a licensed social worker, provisional licensed social worker, temporary permit holder or registrant to abide by any ethical standard/disciplinary rule in this chapter shall constitute unethical conduct and be grounds for disciplinary proceedings.
Regulation 20 CSR 2263-3.020, as it read during all times relevant to this case, provided in relevant part: 

(2) A licensed social worker, provisional licensed social worker, temporary permit holder and registrant shall not—

(A) Violate any ethical standard/disciplinary rule;
*   *   *

(C) Engage in conduct which is dishonest, deceitful or fraudulent;
*   *   *

(4) A licensed social worker, provisional licensed social worker, temporary permit holder and registrant shall be subject to discipline if s/he has made a materially false statement, or if s/he has deliberately failed to disclose a material fact requested in connection with his/her application.
Regulation 20 CSR 2263-3.140(12), as it read during all times relevant to this case, provided in relevant part:
A licensed social worker shall take all necessary and reasonable steps to maintain continued competence in the practice of clinical social work or baccalaureate social work by completing at least thirty (30) clock hours of continuing education on or before the expiration of the license for each renewal period.
Therefore, if Lavington did not complete at least 30 clock hours of CE, including three hours of ethics, during the licensure period, she:  a) violated 20 CSR 2263-2.082(1) and 20 CSR 2263-3.140(12) by that failure; and b) violated 20 CSR 2263-3.020 by making a materially false statement on her license renewal application, thereby engaging in dishonest, deceitful, or fraudulent conduct.  She would, therefore, be subject to discipline under § 337.630.2(6), (11), and (15) because she would have violated the Committee’s lawful rules, renewed her license based on a material mistake of fact and, per 20 CSR 2263-3.010(1), be guilty of unethical conduct.


The Committee’s counsel, herself, acted ethically by presenting to us Lavington’s 
March 8, 2010, letter to the Attorney General and agreeing to accept it as Lavington’s answer.  The letter’s contents put some of the Committee’s assertions to the proof.  Those contents directly contradict the Committee’s allegation that Lavington did not complete the CE hours.  They include copies of a printed report titled “Chestnut Health Systems Inservice Report for 01/01/87 [sic] through 01/28/10,” as well as individual “Training Reports” on forms apparently provided by Chestnut Health Systems.  The “inservice report” sets out, in tabular form, the title of each course that Lavington allegedly took between January 1, 2007, and January 28, 2010, the date each course was allegedly taken, and the alleged credit hours for each course.  An analysis of the table indicates that the courses whose dates fall into the licensure period had, in total, 32.05 clock hours accredited to them.  The individual training reports set out a course title, a date the course was presented, a summary of the course’s contents, and a place for feedback regarding 
the utility of the course to the attendee’s job.  Each training report was, purportedly, signed by Lavington and her supervisor.

The documents, when read with Lavington’s statement in her letter that “the necessary continue education unit (sic) are enclosed,” assert that Lavington completed enough CE to satisfy 20 CSR 2263-2.082(1).  An answer, like any pleading, is not self proving and cannot be considered as evidence.
  Lavington’s answer, however, puts the Committee to the proof regarding her alleged failure to complete the CE requirements.

Also, while Lavington’s answer fails the procedural requirements of our Regulation 
1 CSR 15-3.380, both as its form and when it was filed, we are guided by the provision in 
§ 621.035
 that “substantial compliance with the requirements of the law relating to the administrative hearing commission shall be deemed sufficient[.]” 

Because we treat Lavington’s March 8 letter to the Attorney General as her answer, and as it directly contests the Committee’s argument that Lavington did not complete 30 clock hours of CE during the licensure period, we must look at the evidence that the Committee put forward in support of that argument.  The only evidence supporting that assertion is found in Reichard’s business records affidavit,
 where he sets out Lavington’s renewal application, his October 15, 2007, letter to Lavington requesting her CE records, and his April 8, 2008, letter to Lavington notifying her that her license could be subject to discipline if she did not provide proof that she completed the CE requirements.  That evidence does not meet the Committee’s burden of proof regarding either the clock hour or ethics requirement.  Therefore, we hold that Lavington is not subject to discipline for her alleged failure to fulfill the clock hour requirement, or for her alleged materially false statement on her renewal application.

But Lavington is still subject to discipline because she failed to provide the CE documentation that the Committee requested when the Committee requested such documentation, as required by 20 CSR 2263-2.082(12).  While Lavington did eventually provide the information in March 2010 (29 months after the first request, and nearly two years after Reichard warned her that failure to report would put her license in jeopardy), this tardy reporting could not be said to comply with 20 CSR 2263-2.082(12)’s requirement to report when the Committee requests the report.

Finally, Lavington did not commit unethical conduct under § 337.630.2(15).  20 CSR 2263-3.010(1) specifies that “[t]he failure of a licensed social worker . . . to abide by any ethical standard/disciplinary rule in this chapter shall constitute unethical conduct[.]”  (Emphasis added.)  20 CSR 2263-2.082, the rule Lavington did violate, is found in Chapter 2 of Division 2263, while the ethical standards and disciplinary rules referred to in 20 CSR 2263-3.010(1) are found in Chapter 3 of that division.  As we have no found no violation of the provisions of Chapter 3, we find no unethical conduct.

We therefore find cause for discipline under § 337.630.2(6) because Lavington violated a lawful rule or regulation adopted pursuant to §§ 337.600 to 337.689.
Violation of Professional Trust or Confidence


Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  Reliance on a professional's special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Had Lavington been proven not to have taken the required CE hours, then she would arguably have violated the professional trust of her 
clients, employer, and colleagues.  A failure to report her CE hours, however, does not in itself violate any professional trust of her clients or colleagues; it is only a violation of the Committee’s reporting rules.  Accordingly, we find no cause for discipline under § 337.630.2(13). 
Summary


Lavington is subject to discipline under § 337.630.2(6).

SO ORDERED on October 28, 2010.


________________________________



KAREN A. WINN  


Commissioner
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