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Administrative Hearing Commission

State of Missouri

CHRISTINE LATHURAS, D.D.S., 
)



)



Petitioner,
)




)


vs.

)

No. 04-0483 AF




)

MISSOURI DENTAL BOARD,
)




)



Respondent.
)

DECISION


Christine Lathuras, D.D.S., is entitled to $2,015.44 of the fees and expenses that she incurred in Lathuras v. Missouri Dental Board, Case No. 04-0224 DB (Mo. Admin. Hearing Comm’n Mar. 29, 2004) (the underlying case).  

Procedure


Lathuras filed an application for an award of the fees and expenses that she incurred in the underlying case, and she amended it by interlineation on May 17, 2004.  The Missouri Dental Board (the Board) filed a motion for summary determination on May 14, 2004.  Pursuant to 

§ 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if undisputed facts entitle any party, including Lathuras, to a favorable 

decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  The Board filed its response on May 27, 2004, but does not dispute the following facts.  

Findings of Fact

1. On December 22, 2003, Lathuras filed her application with the required fee for licensure as a dentist without examination, other than Missouri jurisprudence.  

2. On that date, Lathuras was at least 21 years of age, was of good moral character, and possessed qualifications that were at least equivalent to the requirements for initial registration as a dentist in Missouri.  Her practice history is as follows:


From 

To

Placement

a. June 1993

June 1994
Winston-Salem, North Carolina (residency)

b. July 1994

June 1996
Bridgeport, Connecticut (loan repayment 






program at Bridgeport Community Health 






Center)






c. August 1996
July 2003
self employed as a dentist

Lathuras graduated from the University of Maryland Dental School in May 1993.  

3. Since July 15, 1994, Lathuras had been continuously licensed to practice as a dentist in other states.  Lathuras’ license history is as follows:




From 


To



State

a. July 15, 1994

March 31, 2000
Massachusetts

b. March 31, 1995
September 30, 2000
Connecticut

c. February 14, 2000
present


New York

None of those states had ever denied her a license or disciplined her.  Lathuras had never failed a practical dentist license examination.  

4. The Board denied the application on January 29, 2004.  Lathuras appealed that denial to this Commission by petition filed on February 20, 2004.  On that date, her net worth did not exceed two million dollars.  Also on that date, she did not own an unincorporated business or a partnership, corporation, association, or organization, the net worth of which exceeded seven million dollars or had more than five hundred employees.  On March 29, 2004, we issued a decision in Lathuras’ favor, allowing her to take the jurisprudence examination and ordering the Board to issue her a license if she passed it.  

5. In litigating the underlying case, Lathuras incurred $4,227.19 in expenses, including 23.25 hours of attorney time
 billed at $175 and $110 per hour, 4.75 hours of other time billed at $50 per hour, and $34.69 for fax and postage.  

Conclusions of Law


We have jurisdiction to hear Lathuras’ application under § 536.087, which provides: 


1.  A party who prevails in an agency proceeding . . . brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the . . . agency proceeding, unless the . . . agency finds that the position of the state was substantially justified or that special circumstances make an award unjust. 

*   *   *


4.  A prevailing party in an agency proceeding shall submit an application for fees and expenses to the administrative body before which the party prevailed. . . .

(Emphasis added.)  Lathuras has the burden of demonstrating that she is a “prevailing party” in an agency proceeding.  Once she does so, the law entitles her expenses unless the Board shows either of two exceptions:  either that its position in the prior litigation was substantially justified 

or that special circumstances make an award unjust.
  Melahn v. Otto, 836 S.W.2d 525, 528 (Mo. App., W.D. 1992).  

I.  Prima Facie Case

The underlying case was an “agency proceeding” as defined in § 536.085(1):


“Agency proceeding”, an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel, but does not include proceedings for determining the eligibility or entitlement of an individual to a monetary benefit or its equivalent, child custody proceedings, eminent domain proceedings, driver's license proceedings, vehicle registration proceedings, proceedings to establish or fix a rate, or proceedings before the state tax commission[.] 

Lathuras’ amended application alleges that she is a “party” within the definition of § 536.085(2):


(a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated; or 


(b) Any owner of an unincorporated business or any partnership, corporation, association, unit of local government or organization, the net worth of which did not exceed seven million dollars at the time the civil action or agency proceeding was initiated, and which had not more than five hundred employees at the time the civil action or agency proceeding was initiated[.]

We have found that Lathuras meets those requirements because the amended complaint alleged that she was a party under that provision and the Board did not file an answer to the amended complaint under our Regulation 1 CSR 15-3.380(5).  We deem the allegation admitted under our Regulation 1 CSR 15-3.380(7)(C).  The Board’s answer to the application admits that Lathuras prevailed in the underlying case.  On those facts, an award is required under § 536.087.1, “unless” the Board shows that its position was substantially justified.  

II.  Substantially Justified Position

The Board argues that its position was substantially justified.  Section 536.087.3 provides in part:

The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified. 

Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the [underlying case], and on the basis of the record of any hearing the . . . agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.

The courts describe a substantially justified position as follows:

“Substantial justification” deals with a general two-pronged question—is there a reasonable basis in both law and fact?  Wadley v. State, Dep't. of Social Servs., Div. of Child Support Enforcement, 895 S.W.2d 176, 179 (Mo.App.S.D.1995).  The position must be clearly reasonable, well founded in law and fact, and solid though not necessarily correct.  Id. 

State ex rel. Div. of Transp. v. Sure-Way Transp., 948 S.W.2d 651, 655 (Mo. App., W.D. 1997).  

The decision in the underlying case was Lathuras’ license application.  We decided the underlying case as a matter of law on stipulations, which provided a “solid” factual basis for the Board’s position.  However, we found the Board’s basis in law to be fundamentally flawed.  

Section 332.211 provides:

The board shall grant without examination a certificate of registration and a license to a dentist who has been licensed in another state for at least five consecutive years immediately preceding his applying[.]

(Emphasis added).  It was uncontested that Lathuras had been licensed in Massachusetts, Connecticut, or New York for ten years.  Section 1.030.2 provides:

When any subject matter, party or person is described . . . by words importing the singular number . . . , several matters and persons . . . are included.

In State ex rel. Crown Coach Co. v. Public Service Comm'n, 179 S.W.2d 123 (K.C. 1944), the court applied that language to the Public Service Commission’s power to issue a transportation certificate to “another carrier,” holding that such power was not limited to issuing two certificates.  In other words, the court held that “another” includes more than one other.  

The State’s position is not substantially justified if a court decision undercuts it.  Keasler v. United States, 766 F.2d 1227, 1232-33 (8th Cir. 1985).  Nevertheless, the Board argued for denial because Lathuras had not “been licensed in” only one other “state for at least five consecutive years immediately preceding” her application.  We found its supporting arguments not well taken.  

As to § 1.030.2, the Board cited Talbert v. D.W. Newcomer's Sons, Inc., 870 S.W.2d 472, 474 (Mo. App., W.D. 1994), in which a statute at issue granted immunity for moving human remains “in order to correct an error made in the original burial or interment of the remains.”  (Emphasis added.)  “The original” implies “one thing.”  Section 332.211 contains no language that similarly limits its effect to “one thing.”    

The Board also argued that when the statutes meant more than one other state, they used the term “other states.”  The Board cited § 332.072, which allows practice in Missouri by certain dentists licensed in “another state,”
 but denies practice by certain dentists licensed in “other states.”  Under the Board’s reading, the statute bars dentists only if they hold a license in more than one other state.  We found that construction absurd.  Thus, contrary to the Board’s argument, § 332.211 shows that “another state” means the same thing as “other states,” which is which is more than one other state.  

We conclude that the existence of authority contrary to the Board’s position, and the absence of authority supporting its position, make its position not substantially justified.  

III.  Amount of Award

Section 536.087.3 provides:


A party seeking an award of fees and other expenses shall, within thirty days of a final disposition in an agency proceeding . . . submit to the . . . commission which rendered the final disposition . . . an application which shows . . . the amount sought, including an itemized statement from any attorney or expert witness representing or appearing in behalf of the party stating the actual time expended and the rate at which fees and other expenses are computed. . . .  [A]ny hearing the . . . agency deems appropriate to determine whether an award of reasonable fees and expenses should be made . . . shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application. 

We read that statute as requiring us to take the itemized statement attached to the application as true, at least if not contested by the Board.  The Board’s answer does not deny the amounts in the itemized statement attached to Lathuras’ application; thus, we deem the allegation admitted under our Regulation 1 CSR 15-3.380(7)(C).  


Lathuras incurred $34.19 for faxing and postage, $237.50 for time billed at $50 per hour, and 23.25 hours of attorney time.
  Section 536.085(4) limits her recovery as to attorney hours:

“Reasonable fees and expenses” includes . . . reasonable attorney . . . fees.  The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]

(Emphasis added.)  Lathuras pleads no special factor, and we find none.  Therefore, we award Lathuras $75 per hour for her 23.25 hours of attorney time, which equals $1,743.75.  Her total award is $2,015.44 ($34.19 + $237.50 + $1,743.75).  

Summary


We grant summary determination in favor of Lathuras and award her $2,015.44.  We cancel the hearing.


SO ORDERED on June 16, 2004.  



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�We infer that hours billed to “JKR” are attributable to Lathuras’ attorney of the same initials in the underlying case.  


	�The Board does not argue that special circumstances make an award unjust.


	�With certain other qualifications not relevant here.  


	�Lathuras has not shown that the 1.75 hours billed to “GCM” were not attorney time subject to the $75 per hour limitation.
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