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)




)
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)
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)




)
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)

DECISION


Christine Lathuras, D.D.S., is entitled to take the jurisprudence examination for a dentist license because she has been licensed by another state for five consecutive years.  

Procedure


Lathuras filed a complaint on February 20, 2004, appealing the Missouri Dental Board’s (Board) decision to deny her a license.  On March 5, 2004, we convened a conference at which the parties agreed to submit the case on stipulated facts and simultaneous briefs.  The parties filed their stipulation on March 12, 2004, and their briefs on March 19, 2004.  

Findings of Fact

1. Lathuras graduated from the University of Maryland Dental School in May 1993.  Her practice history is as follows.


From 

To

Placement

a. June 1993

June 1994
Winston-Salem, North Carolina (residency)

b. July 1994

June 1996
Bridgeport, Connecticut (loan repayment program at 






Bridgeport Community Health Center)

c. August 1996
July 2003
self employed as a dentist

2. Lathuras is at least 21 years of age, is of good moral character, and possesses qualifications that are at least equivalent to the requirements for initial registration as a dentist in Missouri.  

3. Since July 15, 1994, Lathuras has been continuously licensed to practice as a dentist in other states.  Lathuras’ license history is as follows.




From 


To



State

a. July 15, 1994

March 31, 2000
Massachusetts

b. March 31, 1995
September 30, 2000
Connecticut

c. February 14, 2000
present


New York

Lathuras has never failed a practical dentist license examination.  None of those states has ever denied her a license or disciplined her. 

4. On December 22, 2003, Lathuras filed her application with the required fee for licensure as a dentist without examination, other than Missouri jurisprudence.  

5. The Board denied the application on January 29, 2004.  

Conclusions of Law

We have jurisdiction to hear Lathuras’ complaint under § 621.120,
 which provides:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon [her] qualifications for licensure or upon refusal of such agency to issue or renew a license 

of an applicant . . . who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission. . . .  If at the hearing the applicant shall show that under the law [s]he is entitled to examination for licensure or licensure or renewal, the administrative hearing commission shall issue an appropriate order to accomplish such examination or licensure or renewal, as the case may be.

(Emphasis added.)  This Commission simply makes the Board's decision.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  As set forth above, Lathuras has the burden of proving that the law entitles her to a license.  We have the same degree of discretion as the Board, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  However, we must do what the Board must do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

The decision before us is Lathuras’ license application under § 332.211, which provides:

The board shall grant without examination a certificate of registration and a license to a dentist who has been licensed in another state for at least five consecutive years immediately preceding his applying, if the board is satisfied by proof adduced by the applicant that his qualifications are at least equivalent to the requirements for initial registration as a dentist in Missouri under the provisions of this chapter, that he is at least twenty-one years of age and is of good moral character and reputation; provided that the board may by rule require an applicant under this section to take any examination over Missouri laws given to dentists initially seeking licensure under section 332.151 and to take a practical examination if his licensure in any state was ever denied, revoked or suspended for incompetency or inability to practice in a safe manner, or if he has failed any practical examination given as a prerequisite to licensure as a dentist in any state.  Any such dentist applying to be so registered and licensed shall accompany his application with a fee not greater than the dental examination and license fees and if registered and licensed shall renew his license as provided in section 332.181.

(Emphasis added).  The Board’s Regulation 4 CSR 110-2.030 similarly provides:

(1) To qualify for licensure as set out in section 332.211, RSMo, each applicant shall—

*   *   *

(E) Hold a current and valid license to practice dentistry in another state for the five (5)-year period immediately preceding application; and

(F) Hold a current certification in cardiopulmonary resuscitation (CPR) or basic life support (BLS);
 and

(G) Have passed a written examination given by the board on the Missouri dental laws and rules (hereinafter referred to as the jurisprudence examination) with a grade of at least eighty percent (80%).

Lathuras has paid the fee, and the parties agree that Lathuras meets all the other qualifications of § 332.211.  

The Board’s answer provides notice of the grounds for refusal.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Board argues that Lathuras has not “been licensed in another state for at least five consecutive years immediately preceding” her application.  It is uncontested that Lathuras has been licensed in Massachusetts, Connecticut, or New York for ten years.  However, the Board argues that Lathuras must have held a license in the same state for 

five years.  The application turns on whether “another state” means the same state or includes “other states.”    

The Board supports its reading by comparison with differing language in § 332.072.  The statute reads:

[A]ny qualified dentist who is legally authorized to practice pursuant to the laws of another state may practice as a dentist in this state without examination by the board or payment of any fee and any qualified dental hygienist who is a graduate of an accredited dental hygiene school and legally authorized to practice pursuant to the laws of another state may practice as a dental hygienist in this state without examination by the board or payment of any fee, if such dental or dental hygiene practice consists solely of the provision of gratuitous dental or dental hygiene services provided for a summer camp for a period of not more than fourteen days in any one calendar year.  Dentists and dental hygienists who are currently licensed in other states and have been refused licensure by the state of Missouri or previously been licensed by the state, but are no longer licensed due to suspension or revocation shall not be allowed to provide gratuitous dental services within the state of Missouri. . . .

(Emphasis added.)  The statute allows licensees of “another state” to perform free dentistry for two weeks without a Missouri license, but bars practitioners licensed “in other states” from the program if Missouri has refused, suspended or revoked their license.  If “another state” means one state and “other states” means more than one state, the result is absurd.  The last sentence would only bar refused, suspended or revoked dentists currently licensed in more than one other state, not those licensed in only one other state.  Thus, contrary to the Board’s argument, § 332.211 shows that “another state” means the same thing as “other states.”

Lathuras argues that we should presume that “another state” includes more than one state under § 1.030.2, which provides:

When any subject matter, party or person is described . . . by words importing the singular number . . . , several matters and persons . . . are included.

The Board argues that § 1.030.2 is a rule of construction to be used only on ambiguous statutes.  We agree with Lathuras because § 1.030.2 is not merely a court-made aid to statutory construction, but a directive from the General Assembly itself as to how to read the statutes it drafts.  


Lathuras cites State ex rel. Crown Coach Co. v. Public Service Comm'n, 179 S.W.2d 123 (K.C. 1944).  In that case, the Public Service Commission (PSC) controlled transportation over a particular route by issuing certificates to carriers.  The PSC was also authorized to issue a certificate to “another carrier.”  The PSC considered issuing a certificate to a third carrier for the route.  The court framed the issue as follows.  

The naked question presented on this appeal is whether the [PSC] has statutory authority to issue more than two certificates of convenience and necessity over the same route.

Id. at 126.  The court held that the language allowing issuance of a certificate to “another carrier” did not limit the number of certificates to two:

It is argued that when the statute provided for the issuance of “a” certificate that “a” meant one, and that the [PSC] may grant a certificate to “another” or “some other” carrier means “one more, in addition”.  From this premise, appellants assert that the [PSC] is powerless to grant a certificate to more than two carriers over the same route regardless of what the evidence may show with respect to the service rendered the public. . . . 

We do not believe the statute should be so strictly construed. . . .

Id. at 127.  Applying § 1.030.2, the court held that “another” includes more than one.    

The Board also cites Talbert v. D.W. Newcomer's Sons, Inc., 870 S.W.2d 472, 474 (Mo. App., W.D. 1994), in which the court tells us when § 1.030.2 shall not apply.  In that case, the statute at issue granted immunity for moving human remains “in order to correct an error made in the original burial or interment of the remains.”  (Emphasis added.)  The court held that 

§ 1.030.2 did not include several reburials in the immunizing statute.  The court’s reason for holding § 1.030.2 inapplicable is informative:

The language of § 214.208 is clear that an error “in the original burial or interment” in § 214.208.1 will not hold the cemetery owner liable for “a disinterment” to correct that error, § 214.208.4. Any other interpretation, whether using the auspices of § 1.030 or not, would distort the legislative language to only relieve liability for the first, original, wrongful burial.

870 S.W.2d at 474.  However, § 332.211 contains no language similar to “the original burial or interment” that limits effect to one thing.  Without such an express limitation, we will not limit “another state” to one single state.  

Summary


Because Lathuras has been licensed in another state for each of the five years preceding her application, she is entitled to take the Missouri jurisprudence examination and to receive a dentist license if she passes it with a grade of at least 80 percent.


SO ORDERED on March 29, 2004.  



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.


�This requirement appears only in the regulation, not in any statute.  The regulation cites §§ 332.211 and 332.031 for authority.  The former statute, as cited above, contains no such requirement.  The latter statute authorizes the Board to make regulations only for:





the administration and interpretation of Chapter 332,


the conduct of business and management of internal affairs,


the practice of dental hygienists and three types of dental assistants, and 


the amount of the fees authorized in Chapter 332.





The parties cite no provision authorizing the Board to create grounds for license denial.  Nevertheless, the parties stipulated that Lathuras planned to have a CPR certificate on March 25, 2004.  
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