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)
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)

DECISION


Charles B. Larson is subject to discipline because he practiced public accounting without a license.
Procedure


On April 26, 2010, the State Board of Accountancy (“the Board”) filed a complaint seeking to discipline Larson.  On May 4, 2010, we served Larson with a copy of the complaint and our notice of complaint/notice of hearing.  Larson did not file an answer to the complaint.

On August 30, 2010, the Board filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Larson does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Larson on July 21, 2010.  Larson did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is 
required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se 
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Larson until October 7, 2010, to respond to the motion, but he did not respond.  Therefore, the following facts are undisputed.

Findings of Fact

1. Larson holds a certificate as a certified public accountant (“CPA”), which was originally issued on February 1, 1961.

2. Larson also holds a license to practice public accountancy, which was issued on February 17, 1988, and which expired on September 30, 2001, due to his failure to renew it.
Business Cards

3. On October 28, 2008, the Board performed an on-site office visit with Larson to discuss an unrelated investigation.
4. During this visit, the Board’s investigator observed business cards belonging to Larson.  The business cards were on display to the public and described the business as “Larson Consulting.”  The business cards included the name “Charles B. Larson” and the title “Certified Public Accountant.”

Book
5. On May 6, 2009, Larson published a book entitled “Time” and included his name and designation as a “CPA.”  The book is available to the public and is marketed to professionals, including CPAs.
6. Larson’s book cover includes the following language:

A few observations to provide insight and support for purveyors of professional services, as they toil, in a world of ever-increasing complexity, on their never-ending quest for appropriate remuneration.

7. The purpose of Larson’s book is to provide professional or expert advice to other professionals.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board argues that there is cause for discipline under § 326.310:
2.  The Board may file a complaint with the administrative hearing commission as provided by chapter 621 or may initiate settlement procedures as provided by section 621.045 against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:

*   *   *

(6) Violation of, or assisting or enabling any person to violate, and provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter[.]


Larson admitted that his conduct is cause for discipline under all of the subdivisions.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.


Section 326.256 states:

1.  As used in this chapter, the following terms mean:

*   *   *

(4) “Certificate”, a certificate issued under section 326.060* prior to August 28, 2001;

(5) “Certified public accountant” or “CPA”, the holder of a certificate or license as defined in this section;

*   *   *

(10) “License”, a license issued under section 326.280, or privilege to practice under section 326.283; or, in each case, an individual license or permit issued pursuant to corresponding provisions of prior law;

*   *   *

(18) “Public accounting”:

(a) Performing or offering to perform for an enterprise, client or potential client one or more services involving the use of accounting or auditing skills, or one or more management advisory or consulting services, or the preparation of tax returns or the furnishing of advice on tax matters by a person, firm, limited liability company or professional corporation using the title “C.P.A” or “P.A.” in signs, advertising, directory listing, business cards, letterheads or other public representations[.]

Section 326.280.3 states:

A person who, on August 28, 2001, holds an individual permit issued pursuant to the laws of this sate shall not be required to obtain additional licenses pursuant to sections 326.280 to 326.286, and the licenses issued shall be considered licenses issued pursuant to sections 326.280 to 326.286.  However, such persons shall be subject to the provisions of section 326.286 for renewal of licenses.

Section 326.286.2 states:

Licenses shall be initially issued and renewed for periods of not more than three years and shall expire on the renewal date following issuance or renewal.  Applications for licenses shall be made in such form, and in the case of applications for renewal, between such dates, as the board by rule shall specify.  Application and renewal fees shall be determined by the board by rule.


Regulation 20 CSR 2010-2.070(1) states:  “Licenses shall be issued for a licensing period of two (2) years beginning on October 1 and expiring on September 30 and shall be renewed biennially.”


Section 326.292 states:

2.  Only certified public accountants shall use or assume the title certified public accountant, or the abbreviation CPA or any other title, designation, words, letters, abbreviation, sign, card or device tending to indicate that such person is a certified public accountant.  Nothing in this section shall prohibit:

(1) A certified public accountant whose certificate was in full force and effect, issued pursuant to the laws of this state prior to August 28, 2001, and who does not engage in the practice of public accounting, auditing, bookkeeping or any similar occupation, from using the title certified public accountant or abbreviation CPA[.]

*   *   *

4.  Only persons holding a valid license or permit issued under section 326.280 or 326.289, or persons qualifying for the privilege to practice under section 326.283, and firms exempt from the permit requirement under subsection 1 of section 326.289, shall assume or use the title certified accountant, chartered accountant, enrolled accountant, licensed accountant, registered accountant, accredited accountant or any other title or designation likely to be confused with the titles certified public accountant or public accountant, or use any of the abbreviations CA, LA, RA, AA or similar abbreviation likely to be confused with the abbreviation CPA or PA.  The title enrolled agent or EA shall only be used by individuals so designated by the Internal Revenue Service.  Nothing in this section shall prohibit the use or issuance of a title for nonattest services provided that the organization and the title issued by the organization existed prior to August 28, 2001.

5. * * *

(2) Only persons or firms holding a valid license or permit issued under section 326.280 or 326.289 shall assume or use any title or designation that includes the words accountant or accounting in connection with any other language, including the language of a report, that implies that the person or firm holds a license or permit or has special competence as an accountant or auditor; provided, however, that this subsection shall not prohibit any officer, partner, 
principal, member, manager or employee of any firm or organization from affixing such person’s own signature to any statement in reference to the financial affairs of the firm or organization with any wording designating the position, title or office that the person holds therein nor prohibit any act of a public official or employee in the performance of the person’s duties as such.  Nothing in this subsection shall prohibit the singular use of “accountant” or “accounting” for nonattest purposes.

*   *   *

7.  No licensee or firm holding a permit under section 326.280 to 326.289 shall use a professional or firm name or designation that is misleading about the legal form of the firm, or about the persons who are partners, principals, officers, members, managers or shareholders of the firm, or about any other matter.


Regulation 20 CSR 2010-2.200, entitled “Use of the Title Certified Public Accountant and Display of CPA Licenses,” states:
(1) If the holder of a certificate as a certified public accountant (CPA) does not hold a current license to practice issued under prior law and he or she is engaged either full- or part-time in performing or offering to perform for the public one (1) or more types of services involving the use of accounting, auditing or bookkeeping skills, one (1) or more types of management advisory or consulting services, the preparation of tax returns, the furnishing of advice on tax matters, or any similar occupation, then he or she shall not use the title certified public accountant or CPA in any manner except in a resume or qualifications prepared in connection with an application for employment.
(2) If the holder of a certificate as a CPA does not hold a current license to practice issued under section 326.286, RSMo and if he or she is engaged either full- or part-time in performing or offering to perform for the public one (1) or more types of services involving the use of accounting, auditing or bookkeeping skills, one (1) or more types of management advisory or consulting services, the preparation of tax returns, the furnishing of advice on tax matters, or any similar occupation, then he or she shall not display his or her certificate.

The Board argues that Larson’s use of business cards that represent him as a CPA, and his book, which represents him as a CPA, while in the profession of consulting both constitute 
the practice of public accounting as defined by § 326.256.1(18).  We agree.  Larson did not have an active license to practice public accounting.


The Board argues that there is cause for discipline because Larson violated §§ 326.280 and 326.286, and Regulation 20 CSR 2010-2.070(1).  But these laws merely set forth the process for licensure and renewals.  They cannot be violated.


The Board also argues that Larson violated § 326.292.2, .4, .5, and .7, and Regulation 20 CSR 2010-2.200(1) and (2).  We agree that Larson violated these statutes and regulations.  There is cause for discipline under § 326.310.2(6).

Summary


There is cause for discipline under § 326.310.2(6).

SO ORDERED on March 1, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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