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FINDINGS OF FACT AND CONCLUSIONS OF LAW

On December 22, 2000, the Director of Insurance filed a complaint seeking to discipline the insurance agent license of Willard S. Lappe, based on five counts of breaches of section 375.141.1(4) and (5).
  We held a hearing on the complaint on August 21, 2001.  Kimberly Grinston represented the Director.  Lappe presented his case.  The parties waived the filing of written arguments.  The matter became ready for our decision when the transcript was filed on October 30, 2001.

Findings of Fact

1. Lappe has been a licensed insurance agent in the state of Missouri since 1966.  His license number is AT488489325.

2. On May 11, 1990, Lappe wrote nearly identical letters to two clients, Phyllis Oldani and Antoinette Giacalone.  He advised them of a reinvestment opportunity for their existing IRA annuities, in which they would be cashed out from one company and invested in an annuity with 

Jackson National Life Insurance Company at a 9% guaranteed return.  His letter asked them to “Please sign the enclosed Jackson National application and the surrender form from Investors.  When you receive your check, please endorse it payable to Jackson National and return it back to my office.”

3. On May 21, 1990, Lappe wrote to Oldani and Giacalone jointly, stating “We have received your applications and have forwarded the policies to the appropriate companies for redemption.  When you receive the funds, please endorse them and return them to our office for reinvestment.”

4. Oldani and Giacalone sent Mr. Lappe checks from their liquidated IRAs as instructed, but Lappe did not invest them in a Jackson National annuity.  Oldani’s check was made payable to Lappe & Associates, a company owned and directed solely by Lappe, and the funds were placed in the general revenue account of that company.  Giacalone’s funds were also invested in Lappe & Associates.

5. In 1998, Oldani and Giacalone requested in writing to withdraw their funds from Lappe & Associates.  As of the date of the hearing, they had not received them.

6. Lappe was also the sole owner of another company, Investment Partners Group (IPG).  On March 1, 1996, IPG entered into an agreement with Dennis and Mary Roach under which they agreed that in return for consideration of transferring two contracts for $15,000 and $40,679 to IPG, Dennis and Mary Roach would be named beneficiaries for a one-half interest in a $200,000 life insurance policy on Jerry Brave that IPG had procured through a viatical 

settlement, and would also be paid $5,679 in cash.  The agreement contained the following clause:

While this agreement is in force the beneficiary rights of policy     # 1090267913 in the amount of $100,000.00 issued by Massachusetts General Life Ins. Co will be recorded and 

transferred to Dennis and Mary C. Roach.  It is understood that the insurance company is not a party to this contract other than acting as the issuer of the life insurance policy only.

7. The Roaches filed a complaint with the Department on August 11, 1997, complaining that Lappe still owed them the $5,679 from the original 1996 transaction, and that he had not made them beneficiaries of record on Brave’s life insurance policy.

8. The policy on Brave’s life listed the beneficiaries as Eric Wright, stepson, and Iva Brave until October 2, 1997, when Lappe filed the change of beneficiary form with Massachusetts General.  On it he listed as beneficiaries Dennis Roach, Mary Roach, and IPG.  The owner is listed as Jerry Brave.

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Sections 375.141 and 621.045.  The Director has the burden of proving that Lappe is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  Our findings of fact reflect our conclusions regarding the credibility of the witnesses and the evidence received.

Counts I and II


The Director argues that Lappe is subject to discipline under section 375.141.1(5) with respect to the transactions involving Oldani and Giacalone.  That statute allows discipline if Lappe “[m]isappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]”


Misappropriation means “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Conversion is a diversion of another’s funds, by the holder of such funds, for a purpose other than that specified by the owner.  Hall v. W.L. Brady Investments, Inc., 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).


Lappe advised Oldani and Giacalone to cash in IRAs so that they could be invested in 9% annuities with Jackson National Life Insurance Company.  He did not invest them in that manner, but instead invested them in Lappe & Associates, a company he owned and controlled.  Lappe testified that Oldani and Giacalone decided not to invest in Jackson National after discussing the matter with him.  This averment was unrebutted at the hearing,
 so the Director has not shown that the initial act of investment in Lappe & Associates was a misappropriation or a conversion.


However, Oldani and Giacalone have been asking to withdraw their funds for the past three years and have not received the funds as requested.  Lappe defended himself by proffering evidence that he had entered into a consent judgment with Oldani and Giacalone for the funds.  This document, received over the Director’s objection, was not properly executed and even if it were, it would simply prove the Director’s case further as it would appear to be an acknowledgement by Lappe that he owes money to Oldani and Giacalone that he has not paid.  Lappe also explained his inability to pay them by stating that he is himself a judgment creditor for a sizable judgment, by which we assume he means he is owed a large sum of money that, if collected, would enable him to pay Oldani and Giacalone.  Whether true or not, it is irrelevant.  Lappe withheld money belonging to an insured against the wishes of the insured.  Thus, Lappe is 

subject to discipline under section 375.141.1(5) on both counts for illegally withholding money belonging to an insured.

Counts III and IV


The Director also argues that Lappe is subject to discipline under section 375.141.1(4) for his conduct in the transactions involving Oldani and Giacalone.  That statute allows an agent’s license to be disciplined if he has “[d]emonstrated lack of trustworthiness or competence[.]”  Lappe withheld requested funds without adequate explanation from an insured for a period of at least three years.  Whether Lappe actually misappropriated their funds or simply lost track of them, he is subject to discipline under section 375.141.1(4) on both counts for handling the funds of Oldani and Giacalone in an untrustworthy or incompetent manner.

Count V


The Director argues that Lappe is subject to discipline under section 375.141.1(4) for his handling of the Roaches’ interest in the life insurance policy on Jerry Brave.  


In exchange for valuable consideration, Lappe agreed to name the Roaches as beneficiaries on Brave’s policy.  Lappe waited more than eighteen months, however, before he filed the change of beneficiary form with Massachusetts General.  During that time, if Brave had died, the Roaches would not have been the beneficiaries of record and Massachusetts General would not have paid the policy proceeds to them. 


Lappe defended his action by stating that the Roaches would have had a contract with his company, IPG, for the proceeds if Brave had died.  Lappe also stated that IPG was the owner of the policy, but Brave is listed as the owner and insured on the change of beneficiary form filed in 1997 with Massachusetts General.   Lappe also presented evidence at the hearing in the form of registration statements filed with the Missouri Secretary of State that Dennis Roach was a 

director of IPG during the period at issue, and stated that Roach was aware that he had not filed the change of beneficiary form because Lappe had not found another half-share investor for the policy.  We find the Roaches’ version of events, as contained in their complaint to the Department, more credible than Lappe’s, and even Lappe admitted that the Roaches’ interest was not sufficiently collateralized until he filed the change of beneficiary form with Massachusetts General.  We find that Lappe handled the Roaches’ investment in the policy in an incompetent or untrustworthy manner and is subject to discipline under section 375.141.1(4).

Summary


Lappe is subject to discipline on counts I and II under section 375.141.1(5).  Lappe is subject to discipline on counts III, IV and V under section 375.141.1(4).

SO ORDERED on November 15, 2001.


_____________________________


KAREN A. WINN


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�Affidavits from Oldani and Giacalone were filed with this Commission prior to the hearing that address this issue, but the Director did not introduce them at the hearing.
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