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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1319 BN



)

SUSAN LANTZ,

)




)



Respondent.
)

DECISION


Susan Lantz is not subject to discipline because the State Board of Nursing (“the Board”) failed to prove that Lantz committed incompetency, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of the functions or duties of a registered professional nurse, or that she violated a professional trust or confidence.
Procedure


On July 12, 2010, the Board filed a complaint seeking to discipline Lantz.  On July 22, 2010, we served Lantz with a copy of the complaint and our notice of complaint/notice of hearing.  On August 13, 2010, Lantz, through counsel, filed an answer.  On November 17, 2010 and January 4, 2011, we held a hearing on the complaint.  Tina Crow Halcomb represented the Board.  Lantz was represented at the first hearing by Aaron E. Schwartz, and at the second hearing by Patrick E. McGrath.  The matter became ready for our decision on April 11, 2011, the date Lantz’s written argument was due.
Findings of Fact

1. Lantz holds a registered professional nurse (“RN”) license.  It was at all relevant times current and active.  She had been an RN for about 39 years.
2. In 2008, Lantz worked as an RN at Beautiful Savior Home (“Beautiful Savior”) in Belton, Missouri.  She had worked at Beautiful Savior for about 20 years.
3. On February 27, 2008, Patient F.L. was admitted to Beautiful Savior.  She had previously been hospitalized after suffering a pelvic fracture.
4. At the time of her admission to Beautiful Savior, Patient F.L. was 82 years old; had a history of lung cancer; had had one lung removed; and suffered from chronic obstructive pulmonary disease, atrial fibrillation, dementia, hypothyroidism, osteoporosis, and was on a constant dosage of steroids.
5. On March 2, 2008, when Lantz first encountered F.L., she noted that F.L. had mild wheezing and shortness of breath.
6. On March 8, 2008, Lantz was the charge nurse for Station 1 at Beautiful Savior.
7. As charge nurse, Lantz had managerial responsibilities over licensed practical nurses and certified medical technicians.  She also had responsibility to oversee general care of the residents, dispense narcotics, do assessments on patients as needed, order medications from the pharmacy, and contact physicians when necessary.
8. The certified nurse assistants who awoke F.L. for breakfast on the morning of March 8, 2008 did not report that F.L. had difficulty breathing, or any other such complaints, to Lantz.
9. At breakfast on March 8, 2008, Lantz spoke with F.L., asked about her breathing, and gave her Percocet for pain.
10. Lantz next checked on F.L. at around lunchtime on March 8, 2008.  F.L. said she did not have problems breathing. 
11. On or about 4:30 p.m. on March 8, 2008, a certified nursing assistant brought a tissue to Lantz containing dark brown phlegm on it, informing Lantz that the phlegm had been coughed up by F.L.
12. Lantz called F.L.’s physician to discuss F.L.’s treatment.  The physician ordered that F.L. be given an antibiotic (which had been previously discontinued).  The order was not made on a “stat” basis.

13. Medications not ordered on a “stat” basis are delivered on a regular delivery schedule from the pharmacy.  On March 8, 2008, the next regular delivery would have been between 7:00 and 8:00 p.m.
14. During this time, F.L.’s daughter approached Lantz to ask for help with a dressing on a skin tear on F.L.’s arm that had occurred earlier that day.  At that time, Lantz was talking to a physician on the phone, and was supervising other nurses who were trying to get an IV started on another patient.  So at the daughter’s insistence, Lantz gave the daughter the bandage materials.

15. Later that day, an ambulance came to Beautiful Savior and took F.L. to a hospital, where she died that day.
16. Neither Lantz nor anybody else marked the lung assessment box on F.L.’s Medicare nursing documentation sheet for March 8, 2008.
17. Neither Lantz nor anybody else charted F.L.’s oxygen saturation on the Medicare nursing documentation sheet for March 8, 2008.

18. On Beautiful Savior’s “Employee Consultation Form,” Donna Owings, Beautiful Savior’s director of nursing, wrote in the box for “Description of Violation/Problem” with regard to the above-described events of March 8, 2008, “Inadequate assessment with failure to notify physician of [illegible] of condition in timely manner.  Lack of timely monitoring when condition was noted to change.  Did not notify D.O.N. of changes or hospitalization.”  
19. In the box for “Consequences of further Rules/Procedures Violation” on the Employee Consultation Form, Owings wrote, “Additional warning et [sic]/or suspension or termination.”  
20. The “Employee Consultation Form” carried a preprinted statement in bold type saying, “IMMEDIATE CORRECTION IS EXPECTED.  Repeat of this or a similar violation/problem during the next __ months will result in progressive disciplinary action which could result in you being terminated from this position.”

21. In the box for “Plan for Corrective Action” on the Employee Consultation Form, Owings wrote, “Training on all aspects of nursing process per ADON and M.D.S. Coordinator.  Require employee to include pertinent assessment findings on 24º report to reinforce process.  Employee to notify DON of pertinent info on status change after notifying physician.”

22. In the box labeled “Employee’s Statement” on the Employee Consultation Form, Lantz wrote, “I was not able to get to back to assess resident again because I was being pulled in too many directions at the time.  This is not my normal standard of care.  I notified administrator myself on the next AM.”

23. The Employee Consultation Form was signed by both Owings and Lantz, who both dated it March 15, 2008.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Lantz has committed an act for which the law allows discipline.

Cause for Discipline


The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]

Professional Standards – Subdivision 5


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is an act or course of conduct constituting such a gross deviation from the standard of care a reasonable professional would exercise under the circumstances that it demonstrates a conscious indifference to a professional duty.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Lantz admitted that she did not mark the lung assessment box on F.L.’s chart and did not chart F.L.’s oxygen saturation levels on March 8, 2008.  Yet she insisted that she did obtain oxygen saturation readings from F.L. on that day, but did not chart them because the readings were over 90%, and she asserted if the readings were not below 90%, it was the general practice not to contact the physician.  In response, the Board merely asserted that F.L.’s oxygen saturation levels had been charted by others on prior days, but made no attempt to show that Lantz’s failure to do so on March 8, 2008 constituted misconduct, gross negligence, fraud, or misrepresentation.  Further, we do not find that Lantz’s actions constituted even a single incompetent act, much less the state of being required for a finding of incompetency under the Albanna standard.

This illustrates the problem with the Board’s case against Lantz.  By taking the position that Lantz’s actions and omissions (as well as the Medicare Nursing Documentation sheet for 
March 8, 2008 and Beautiful Savior’s Employee Consultation Form) somehow speak for themselves, it failed to meet its burden of proof.  We do not necessarily believe Lantz to be correct in her assertion that it was unnecessary for her to chart oxygen saturation levels, but we have no contrary evidence.  Similarly, it is possible that no one, including Lantz, did a lung assessment on the day F.L. died, but Lantz testified that others under her supervision did so, and hers is the only sworn testimony to that effect.  More generally, the only evidence presented regarding whether Lantz’s conduct met the standard of care for her profession came from Lantz and Owings, who both testified that the standard was met.

Similarly, there may be another side to the issue involving F.L.’s bandage besides the one Lantz presented (a family member asked her for help with the dressing, Lantz was multitasking with a physician on the phone and working with others under her to insert an IV into another resident, and Lantz gave F.L.’s daughter a bandage at the daughter’s request), but we have no evidence of that fact.  

Finally, the Employee Consultation Form does not establish that Lantz committed incompetency, misconduct, gross negligence, misrepresentation, or dishonesty.  While we note that Owings testified that in the review she and Lantz conducted of the incident, she came to the conclusion that Lantz had done everything she was supposed to do for the patient, and that the Employee Consultation Form was not really a disciplinary document, that testimony is belied by the plain language of the document.  Yet Lantz’s statement on the Form, “[T]his is not my normal standard of care,” does not constitute the admission the Board asserts it to be.  Rather, we read in that statement an admission that she could have done more to help F.L., and regretted not doing so, yet that is not the standard for any of any of the causes for discipline in § 335.066.2(5).

There is no cause for discipline under § 335.066.2(5).
Violation of Professional Trust – Subdivision (12)

Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  

For the same reasons stated above, there is no cause for discipline under § 335.066.2(12).
Summary

There is no cause for discipline under § 335.066.2(5) or (12).


SO ORDERED on February 15, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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