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DECISION 


David Lansdown is liable for Missouri income tax, additions, and penalty for 1998, 1999, and 2000 as the Director of Revenue determined, plus accrued interest.  Lansdown has not demonstrated a way to recalculate his taxes for those years as an employee rather than as a subcontractor.  

Procedure


On October 3, 2002, Lansdown filed a complaint challenging the Director’s determinations that he is liable for Missouri income tax, additions, and penalty for 1998, 1999, and 2000, plus accrued interest.  


This Commission convened a hearing on the complaint on April 17, 2003.  Lansdown represented himself.  Legal Counsel Joyce Hainen represented the Director.  The last written argument was due on August 26, 2003.  

Findings of Fact

Lansdown’s Work

1. Lansdown does drywall finishing work in residential construction.  

2. Lansdown did drywall finishing for J. Davis Drywall.  Drywall pays Lansdown for the jobs.  Lansdown has family and friends who help him complete the jobs, and he pays them in cash.  

3. Lansdown completed a federal Form SS-8, “Determination of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding,” dated February 10, 1997, and the IRS stamped the document as received on April 22, 1997.  According to the information stated on the form, Lansdown performed services for the firm of J. Davis Drywall.  Lansdown stated that he was hired to perform a particular job only, and the firm did not set his work hours or require any report of time records.  The firm set a schedule for completion of the job.  Lansdown did not work for anyone else.   Lansdown was paid by piecework, and he provided the tools necessary to do the job.  The firm provided the materials.  The firm directed the tools to be used on the job and had the right to change the method of performing the job.  The firm required communication regarding job progress and had a superintendent running the job.  The firm did not require approval of any workers that Lansdown hired, and Lansdown, not the firm, paid them.  The firm could discharge Lansdown from the project without any liability, but if Lansdown terminated a job, he would not be paid until someone else completed the job, and he would be “backcharged” for incomplete work.  The firm reported Lansdown’s earnings to the IRS on a Form 1099.  The firm did not withhold federal income tax, social security, or Medicare from its payments to Lansdown, but it carried worker’s compensation on him. 

4. Lansdown completed another Form SS-8, dated April 9, 2003.
  On the line stating “Explain your reason(s) for filing this form,” Lansdown stated:  “unable to get workers compensation benefits.” 

Tax Returns
5. On his 1998 federal income tax return, prepared by an accountant, Lansdown reported his profit from business as follows:  


Gross receipts
$90,553


– Labor
$32,413


– Materials and supplies
$4,837


– Expenses
$8,229


– Expenses for business use of home
$1,184


Profit from business
$43,890

Lansdown reported federal adjusted gross income of $39,787, $4,219 in federal income tax and $6,201 in self-employment tax.  The return stated Lansdown’s occupation as “Self-employed.”  

6. On Lansdown’s 1998 Missouri income tax return, prepared by an accountant, he reported:


Federal adjusted gross income
$39,787


Missouri standard deduction
$6,250


Federal income tax
$3,819


Exemption
$2,000


Dependent exemption
$1,200


Taxable income
$26,518


Tax
$1,366


Penalty for underpayment of


    estimated tax
$59


Withholdings
$0


Amount due
$1,425

Lansdown did not make any payment of tax with the return.  Lansdown’s accountant signed the return on May 27, 1999, but Lansdown’s signature is dated October 13, 2000.  

7. On Lansdown’s 1999 federal income tax return, prepared by an accountant, he reported business income of $42,062, federal adjusted gross income of $38,296, $3,964 in federal income tax and $5,943 in self-employment tax.  The return stated Lansdown’s occupation as “Business owner.”  

8. On Lansdown’s 1999 Missouri income tax return, prepared by an accountant, he reported:


Federal adjusted gross income
$38,296


Missouri standard deduction
$6,350


Federal income tax
$3,464


Exemption
$3,500


Dependent exemption
$1,200


Taxable income
$23,782


Tax
$1,202


Penalty for underpayment of


    estimated tax
$62


Withholdings
$0


Amount due
$1,264

Lansdown did not make any payment of tax with the return.  Lansdown’s accountant signed the return on August 24, 2000, but Lansdown’s signature is dated October 13, 2000.  

9. On Lansdown’s 2000 federal income tax return, prepared by an accountant, he reported wages of $10,000, income of $18,770 from rental real estate, royalties, partnerships, S corporations, trusts, etc.; federal adjusted gross income of $28,773, and $2,509 in federal income tax.  Lansdown reported no self-employment tax.  The return stated Lansdown’s occupation as “Business owner.”  

10. On Lansdown’s 2000 Missouri income tax return, prepared by an accountant, he reported:


Federal adjusted gross income
$28,773


Missouri standard deduction
$6,450


Federal income tax
$2,509


Exemption
$3,500


Dependent exemption
$1,200


Taxable income
$15,114


Tax
$682


Penalty for underpayment of


    estimated tax
$36


Withholdings
$0


Amount due
$718

Lansdown did not make any payment of tax with the return.  Lansdown’s accountant signed the return on June 8, 2001, and Lansdown’s signature is dated June 15, 2001.     

11. The Director issued notices of deficiency to Lansdown as follows:  


1998
1999
2000


Tax
$1,366.00
$1,202.00
$682.00


Interest
$209.21
$75.69
$31.77


Additions
$341.50
$300.50
$68.20


Penalty
$59.00
$62.00
$36.00

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s assessments.  Section 621.050.1.
  Lansdown has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Lansdown argues that he is an employee of J. Davis Drywall and not a subcontractor.  He argues that he would probably not owe most of the taxes that the Director assessed if he were treated as an employee and that the taxes would have been taken out of his paycheck.


Lansdown introduced into evidence a copy of Form SS-8, Determination of Employee Work Status for Purposes of Federal Employment Taxes and Income Tax Withholding, filed with the IRS on April 22, 1997.  That form is filed by an individual or a business to allow the IRS to determine whether the person is an employee for purposes of federal employment taxes and federal income tax withholding.  See IRS Information Letter 2002-0277, 2002 WL 31991834.  Lansdown presented no direct evidence as to the IRS’s determination.  However, the fact that Lansdown is still contesting this issue and re-filing a Form SS-8 with the IRS implies that the IRS denied him employee status.  Although the IRS’s determination of employee status may not necessarily be binding for purposes of Missouri taxes, it would certainly be helpful to have that information, and the administration of the tax laws would in all likelihood be best served by a consistent application of the federal and state taxes. 


Section 143.191.1 and .3 require an employer to withhold from an employee’s wages an amount substantially equivalent to the Missouri income tax reasonably estimated to be due from the employee.  Section 143.191.3 further provides that the method of determining the amount to be withheld shall be prescribed by regulations of the Director.  For Missouri tax purposes, we find no procedure such as the IRS’s Form SS-8 for determining whether someone is an employee or an independent contractor.  Regulation 12 CSR 10-2.015(6) provides:

The term employee for Missouri withholding purposes has the same meaning as it has for federal withholding (see “Employer’s Tax Guide,” Circular E, published by the IRS).

We take official notice of IRS Circular E, Employer’s Tax Guide, which provides in part: 


Generally, a worker who performs services for you is your employee if you can control what will be done and how it will be done.  This is so even when you give the employee freedom of action.  What matters is that you have the right to control the details of how the services are performed.  See Pub. 15-A, Employer’s Supplemental Tax Guide, for more information on 

how to determine whether an individual providing services is an independent contractor or an employee.  


Generally, people in business for themselves are not employees.  For example, doctors, lawyers, veterinarians, construction contractors, and others in an independent trade in which they offer their services to the public are usually not employees.  However, if the business is incorporated, corporate officers who work in the business are employees. 


If an employer-employee relationship exists, it does not matter what it is called.  The employee may be called an agent or independent contractor.  It also does not matter how payments are measured or paid, what they are called, or if the employee works full or part time.  

IRS Publication 15-A, Employer’s Supplemental Tax Guide, provides:  

2.  Employee or Independent Contractor? 

An employer must generally withhold income taxes, withhold and pay social security and Medicare taxes, and pay unemployment tax on wages paid to an employee.  An employer does not generally have to withhold or pay any taxes on payments to independent contractors.  

Common-Law Rules

To determine whether an individual is an employee or an independent contractor under the common law, the relationship of the worker and the business must be examined.  All evidence of control and independence must be considered.  In any employee-independent contractor determination, all information that provides evidence of the degree of control and the degree of independence must be considered.  

Facts that provide evidence of the degree of control and independence fall into three categories:  behavioral control, financial control, and the type of relationship of the parties.  These facts are discussed below.  

Behavioral control.  Facts that show whether the business has a right to direct and control how the worker does the task for which the worker is hired include the type and degree of—

Instructions the business gives the worker.  An employee is generally subject to the business’ instructions about when, where, and how to work.  All of the following are examples of types of instructions about how to do work:  

· When and where to do the work

· What tools or equipment to use

· What workers to hire or to assist with the work

· Where to purchase supplies and services

· What work must be performed by a specified individual

· What order or sequence to follow

The amount of instruction needed varies among different jobs.  Even if no instructions are given, sufficient behavioral control may exist if the employer has the right to control how the work results are achieved.  A business may lack the knowledge to instruct some highly specialized professionals; in other cases, the task may require little or no instruction.  The key consideration is whether the business has retained the right to control the details of a worker’s performance or instead has given up that right.  

Training the business gives the worker.  An employee may be trained to perform services in a particular manner.  Independent contractors ordinarily use their own methods.  

Financial control.  Facts that show whether the business has a right to control the business aspects of the worker’s job include:  

The extent to which the worker has unreimbursed business expenses.  Independent contractors are more likely to have unreimbursed expenses than are employees.  Fixed ongoing costs that are incurred regardless of whether work is currently being performed are especially important.  However, employees may also incur unreimbursed expenses in connection with the services they perform for their business.  

The extent of the worker’s investment.  An independent contractor often has a significant investment in the facilities he or she uses in performing services for someone else.  However, a significant investment is not necessary for independent contractor status.  

The extent to which the worker makes services available to the relevant market.  An independent contractor is generally free to seek out business opportunities.  Independent contractors often advertise, maintain a visible business location, and are available to work in the relevant market.  

How the business pays the worker.  An employee is generally guaranteed a regular wage amount for an hourly, weekly, or other period of time.  This usually indicates that a worker is an employee, even when the wage or salary is supplemented by a 

commission.  An independent contractor is usually paid by a flat fee for the job.  However, it is common in some professions, such as law, to pay independent contractors hourly.  

The extent to which the worker can realize a profit or loss.  An independent contractor can make a profit or loss.  

Type of relationship.  Facts that show the parties’ type of relationship include:  

Written contracts describing the relationship the parties intended to create.  

Whether the business provides the worker with employee-type benefits, such as insurance, a pension plan, vacation pay, or sick pay.  

The permanency of the relationship.  If you engage a worker with the expectation that the relationship will continue indefinitely, rather than for a specific project or period, this is generally considered evidence that your intent was to create an employer-employee relationship.  

The extent to which services performed by the worker are a key aspect of the regular business of the company.  If a worker provides services that are a key aspect of your regular business activities, it is more likely that you will have the right to direct and control his or her activities.  For example, if a law firm hires an attorney, it is likely that it will present the attorney’s work as its own and would have the right to control or direct that work.  This would indicate an employer-employee relationship.  

IRS help.  If you want the IRS to determine whether a worker is an employee, file Form SS-8, Determination of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding, with the IRS. 

Industry Examples

The following examples may help you properly classify your workers.  

Building and Construction Industry

Example 1.  Jerry Jones has an agreement with Wilma White to supervise the remodeling of her house.  She did not advance funds 

to help him carry on the work.  She makes direct payments to the suppliers for all necessary materials.  She carries liability and workers’ compensation insurance covering Jerry and others he engaged to assist him.  She pays them an hourly rate and exercises almost constant supervision over the work.  Jerry is not free to transfer his assistants to other jobs.  He may not work on other jobs while working for Wilma.  He assumes no responsibility to complete the work and will incur no contractual liability if he fails to do so.  He and his assistants perform personal services for hourly wages.  They are employees of Wilma White.  

Example 2.  Milton Manning, an experienced tilesetter, orally agreed with a corporation to perform full-time services at construction sites.  He uses his own tools and performs services in the order designated by the corporation and according to its specifications.  The corporation supplies all materials, makes frequent inspections of his work, pays him on a piecework basis, and carries workers’ compensation insurance on him.  He does not have a place of business or hold himself out to perform similar services for others.  Either party can end the services at any time.  Milton Manning is an employee of the corporation.  

Example 3.  Wallace Black agreed with the Sawdust Co. to supply the construction labor for a group of houses.  The company agreed to pay all construction costs.  However, he supplies all the tools and equipment.  He performs personal services as a carpenter and mechanic for an hourly wage.  He also acts as superintendent and foreman and engages other individuals to assist him.  The company has the right to select, approve, or discharge any helper.  A company representative makes frequent inspections of the construction site.  When a house is finished, Wallace is paid a certain percentage of its costs.  He is not responsible for faults, defects of construction, or wasteful operation.  At the end of each week, he presents the company with a statement of the amount he has spent, including the payroll.  The company gives him a check for that amount from which he pays the assistants, although he is not personally liable for their wages.  Wallace Black and his assistants are employees of the Sawdust Co. 

Example 4.  Bill Plum contracted with Elm Corporation to complete the roofing on a housing complex.  A signed contract established a flat amount for the services rendered by Bill Plum.  Bill is a licensed roofer and carries workers’ compensation and liability insurance under the business name, Plum Roofing.  He hires his own roofers who are treated as employees for Federal employment tax purposes.  If there is a problem with the roofing 

work, Plum Roofing is responsible for paying for any repairs.  Bill Plum, doing business as Plum Roofing, is an independent contractor.  

Example 5.  Vera Elm, an electrician, submitted a job estimate to a housing complex for electrical work at $16 per hour for 400 hours.  She is to receive $1,280 every 2 weeks for the next 10 weeks.  This is not considered payment by the hour.  Even if she works more or less than 400 hours to complete the work, Vera Elm will receive $6,400.  She also performs additional electrical installations under contracts with other companies, which she obtained through advertisements.  Vera is an independent contractor.  


Federal case law has addressed the status of drywall workers as employees or independent contractors.  Kurio v. United States, 281 F. Supp. 252 (S.D. Texas 1968), involved a contractor who subcontracted drywall work from house and apartment builders.  Kurio furnished materials for the work, but made arrangements with others to perform the work.  The IRS assessed FICA, withholding, and federal unemployment taxes against Kurio on the theory that the workers were his employees.  In holding that the workers were independent contractors, the court noted:

Once a net contract was set by plaintiff, he neither determined nor had the right to determine the particular person or workman who would perform the hanging, taping, floating and sanding work contracted to be done.  Neither did plaintiff control nor have the right to control the hours the workmen worked, when they did the work, how many days a week they worked, how many hours a day they worked, how they went about doing the work, or anything regarding the actual manner and means of accomplishing their work.  The workmen planned and attended to all of the details regarding the manner and means of accomplishing their work.  As each worker performed his phase of the drywall on a particular job, he considered the job concluded from his standpoint, would leave the job, and not return.  If there were any flaws in the work, plaintiff normally would make the corrections himself, because it was extremely difficult to get the workmen to return to a job for that purpose.  

The hangers, tapers, floaters and sanders regarded themselves as self-employed subcontractors, and they were regarded as such by Kurio.  The evidence reflects that a substantial number of the hangers, tapers, floaters and sanders (a) filed their own individual income tax returns for the years 1963 and 1964 and reported therein the amounts received from plaintiff as self-employment income on a Schedule C ‘Profit (or Loss) from Business or Profession—(Sole Proprietorships),’ (b) reported the amounts they received from plaintiff as self-employment income on their own self-employment tax returns, and (c) paid their own individual income tax and their own individual self-employment tax on the amounts so received during the years 1963 and 1964.  

Id. at 257.  The court concluded:  

I find that Kurio neither had the right to exercise, nor exercised, a degree of control over the drywall workers sufficient to make them his employees during the years 1963 and 1964.  The testimony given during the trial is but a typical example of the modus operandi of the construction industry.  Construction work is typically done on a bidding basis whereby a general contractor or builder oversees the project and divides the construction work into the necessary parts.  The general contractor or builder divides the work up and offers it to subcontractors, who themselves may further divide up the work allocated to them to lesser subcontractors.  This is the procedure followed by Kurio:  he would take the responsibility for the final product, but delegated the actual work, in very distinct parts, to subcontractors.  Kurio looked only to the end result, and was not concerned with the details or means by which the result was accomplished.  In fact, the absence of control over the subcontractors was the reason for Kurio changing his method of operation in 1965, to an employer-employee relationship.  It was this control which he sought and obtained by putting the drywall workers on his payroll.  

During 1963 and 1964, the opportunity for profit or risk of loss from the operations of the drywall workers and haulers was in their hands alone.  They decided whether they would do a job at a price Kurio was willing to pay and, once a job was undertaken, normal business efficiency and the attendant risks involved controlled the success or lack thereof they would experience from the venture.  Kurio had no responsibility to the workers and haulers other than to pay the agreed price. 

The drywall workers and haulers were experienced people who, Kurio determined, possessed the ability to perform the work in 

accordance with the terms of the contract.  Kurio did not personally control or direct the manner in which the various jobs were performed, and he had no foreman or supervisors on the job who gave instructions or directions to the workers.  

Each job was of comparatively short duration, and when a job was completed, the workers were free to accept a new job with another contractor—including one who might be in competition with Kurio.  Permanency of relationship did not exist. . . .  Furthermore, if plaintiff were dissatisfied with the work of one of his subcontractors, he simply did not offer him another job.  This is not the equivalent of the right to hire or fire, but merely is evidence of the right not to enter into a contract. . . .  The parties did not view their relationship as that of employer-employee, but as contractor-subcontractor. 

There is no support whatever either in fact or law for the position taken by the Government that the drywall workers, haulers or painters were Kurio’s employees.  The assessments made by the IRS and relied upon by the Government are clearly erroneous.  

Id. at 261-62.  


Although the facts of the present case are distinguishable from Kurio, the analysis in that case is helpful in examining the facts at issue here.  As in Kurio, for 1998 and 1999 Lansdown reported his income as self-employment profit or loss from a business or profession.  Some factors weigh in favor of a determination that Lansdown was an employee, and other factors weigh in favor of a determination that he was an independent contractor.  If the right to control the work is the critical factor, J. Davis Drywall had the right to direct the tools to be used and to change the method of performing the work.  It also required communication on job progress, and it had a superintendent running the job.  These facts would weigh in favor of a determination that Lansdown was an employee.  On the other hand, Lansdown was paid piecework to do a particular job.  J. Davis Drywall did not set his hours or require time records.  These factors would weigh in favor of a determination that Lansdown was an independent contractor.  See also 

Apollo Drywall, Inc. v. United States, 1993 WL 304392 (W.D. Mich. 1993) (award of attorney fees for stipulated judgment awarding refund of payroll taxes paid under protest; drywallers were independent contractors and not employees).  As noted in In re Rasbury, 130 B.R. 990, 1004 (Bankr. N.D. Ala. 1991), the IRS’s use of a 20-factor test to determine employee status resulted in inconsistent determinations on whether drywall laborers were employees or independent contractors, thus resulting in a Congressional report.  1990 WL 201643 (Leg. Hist.) 32-3.  


However, even if we concluded that Lansdown should have been classified as an employee during the tax years at issue, we have insufficient evidence in the record to make a calculation to redetermine his Missouri income tax.  Missouri adjusted gross income, and thus Missouri taxable income, is based on federal adjusted gross income. Section 143.121.  Although we are not bound by the IRS’s determination of federal adjusted gross income, Buder v. Director of Revenue, 869 S.W.2d 752, 735-4 (Mo. banc 1994), Lansdown reported federal adjusted gross income on his federal returns for 1998, 1999, and 2000, and has not shown any alternative way to make the calculation.  If the taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles it, “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  

 
The 1998 and 1999 federal income tax returns show income from a business and also show self-employment tax.  Lansdown’s 2000 federal return shows a different methodology for determining his federal adjusted gross income, but that methodology is not entirely clear.  The 2000 federal income tax return shows $10,000 in wages and $18,770 in income from rental, royalties, partnerships, S corporations, etc.  It is not clear whence such income was derived.  

The 2000 federal income tax return also continues to show self-employment tax, even though Lansdown claims that he had income from wages.  


Lansdown has never made any income tax payments at all, in withholdings or otherwise, for the tax years at issue.  The Director made assessments for the same amounts of tax reported on the returns.  Lansdown has not filed amended returns or offered any other evidence to show a recalculation of the tax for the periods at issue.  Therefore, we conclude that Lansdown is liable for Missouri income tax as the Director assessed.  Interest applies as a matter of law.  Section 143.731.1.  


Section 143.741.1 imposes an addition to tax of five percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, “unless it is shown that such failure is not due to willful neglect.”  Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Good faith suffices to show the absence of willful neglect.  Id.  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511.  Lansdown has made no showing that his untimely filings were not due to willful neglect; thus, he has not met his burden to show that he is not liable for the addition to tax as the Director assessed.  

Section 143.761.1 provides a penalty for the underpayment of estimated tax.  Lansdown has not shown that any exception applies.  Lansdown failed to make any payment of tax whatsoever for the years at issue, and he has not met his burden to prove that he is not liable for a penalty as the Director assessed. 

Lansdown asserts that he is also working with the Division of Employment Security as to his employee status.  That agency may determine whether a business is an employer for purposes 

of the employment security taxes.  See Klausner v. Brockman, 58 S.W.3d 671 (Mo. App., W.D. 2001).  Lansdown was also pursuing his Form SS-8 with the IRS.  In addition, Lansdown’s accountant used a different methodology in preparing the 2000 federal and Missouri income tax returns than on the 1998 and 1999 returns.  It appears that Lansdown should continue to work with the IRS, J. Davis Drywall, and his accountant if necessary, to obtain a resolution as to his status as an independent contractor or an employee for income tax purposes.  This Commission is an independent tribunal established to decide cases between citizens and the Director or other agencies.  However, in this case, Lansdown has not provided enough information for us to make any redetermination of his tax liability for the years in question.  It may be that if he obtains a favorable determination from one or more of these agencies, his status, and therefore his tax liability, would change.  

Summary


Lansdown is liable for Missouri income tax, additions, and penalty as the Director assessed, plus accrued interest.  


SO ORDERED on November 5, 2003.



________________________________



KAREN A. WINN



Commissioner

	�Lansdown stated that both SS-8 forms “are determinations that I attempted to send in to the federal government and backed out because of fear of not having any work.”  (Tr. at 7.)  On the contrary, as noted in Finding 3, the first SS-8 was stamped as received by the IRS.  There is no evidence of the IRS’s determination in the record.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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