Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF LANGMART
)

CORPORATION, d/b/a J & B MOVING,
)

No. 08-0095 MC

DECISION

We grant the application, restrictively amended, (“amended application”) of Langmart Corporation d/b/a J & B Moving (“Langmart”) for the authority to be a common carrier for the transportation of household goods on irregular routes between St. Clair, Union and Washington, Missouri, on the one hand, and on the other, points within 75 miles thereof, restricted, however, against the transportation of household goods from Rolla, Missouri, and points within its commercial zone, and from St. Louis, Missouri, and points within its commercial zone, to St. Clair, Union and Washington, Missouri.

The Missouri Department of Transportation, Division of Motor Carrier Services (“the Division”) shall issue the appropriate property carrier registration.

Procedure


On November 26, 2007, Langmart filed an MO-1 application with the Division (“original application”).  Langmart asked for new intrastate authority to transport household goods within Missouri as a common carrier.  In § 10 of the original application, Langmart asked for approval 
to operate wholly within Missouri using “Irregular Route Service . . . Transportation to from or between all non-commercial zones in the State of Missouri.”  


The Division gave notice in its notice register to all existing household goods carriers within the proposed service area on December 28, 2007.  The Division received motions to intervene from ten household goods carriers in which they objected to the service proposed in the original application.  The Division also received a motion to intervene from the Missouri Highways and Transportation Commission (“MHTC”).  On January 15, 2008, the Division filed the original application with us to initiate a contested case. 


On January 17, 2008, we granted the eleven motions to intervene and sent a notice setting a hearing for February 28, 2008.  On February 20, 2008, we granted Langmart’s motion for continuance and rescheduled the hearing to May 5, 2008.  

On April 30, 2008, Langmart filed a request to cancel our hearing and allow it to submit evidence in the form of affidavits.  Langmart asserted that it had submitted to the Division a request to restrictively amend its application, which Langmart anticipated would satisfy the interests of all Intervenors.  The proposed amendment provides:


Applicant requests authority to conduct operations as a common carrier by motor vehicle upon the public highways in Missouri intrastate commerce, transporting household goods, over irregular routes, between St. Clair, Union and Washington, Missouri, on the one hand, and, on the other, points within 75 miles thereof, restricted, however, against the transportation of household goods from Rolla, Missouri, and points within its commercial zone, and from St. Louis, Missouri, and points within its commercial zone, to St. Clair, Union and Washington, Missouri.


On May 1, 2008, we received from the ten intervenors who are household goods carriers the withdrawals of their respective motions to intervene, conditioned on our allowing Langmart to amend its application.  On May 1, 2008, the MHTC filed a response stating that it had no objection to cancelling the hearing and to the submission of affidavits by Langmart, but reserved 
the opportunity to review any affidavits and, if necessary, file objections.  On May 1, 2008, we granted Langmart's motion and cancelled the hearing.  

On May 29, 2008, we gave Langmart until June 16, 2008, to file the affidavits.  We gave the MHTC until June 30, 2008, to file any objections.  At the requests of Langmart, we eventually extended those dates to August 4, 2008 and August 11, 2008, respectively.  On August 1, 2008, Langmart filed its affidavits. 

On August 12, 2008, the MHTC filed its response to Langmart’s affidavits, stating that it had no objection.  Also, the MHTC did not object to Langmart’s request to amend its application.  On September 29, 2008, we granted Langmart’s request to amend its original application.

Findings of Fact


1.
Langmart is a corporation whose principal place of business is 419 East 5th Street, Washington, Missouri, 63090.  Rhonda Langendorfer is the president and Roger Langendorfer is the vice president and secretary.  They constitute the board of directors.

2.
Langmart has been in business since 1979 in the community of Washington and the surrounding area.  In 2004, it expanded its business operations to include moving household goods in what had previously been the exempt commercial zones of Washington and surrounding communities.  Langmart registered its fictitious name “J & B Moving” to identify that aspect of its business.  It has continued that service up to the time that the exemption for motor carrier of household goods operations was removed, effective January 1, 2008.  During that time it gained considerable knowledge of and experience in that business and in all of the 
special consumer oriented aspects of that business, including properly estimating and inventorying moves; carefully packing, loading, transporting and unloading shipments; and handling claims.  


3.
As of November 30, 2007, the date Langmart filed its application, Langmart had total assets of $100,254.58 and total liabilities of $102,793.74.  

4.
Langmart has income from various operations, including in a strip mall, moving, car wash, and rent.  Its gross income for calendar year 2007 up to the date of filing is $75,099.75.  Gross expenses for that period is $53,872.29, leaving a net income of $21,227.46.

5.
From January 1, 2008, through September 30, 2008, Langmart had total revenues of $68,406.11 and total expenses of $56,517.66, yielding a net income of $11,888.45.

6.
Langmart has been a customer of the Bank of Washington for over 20 years.  Langmart has paid all loans as agreed and has carried satisfactory checking accounts with no overdrafts during this time.  If funding were necessary to fund future business, capital in the form of loans would be available  up to $100,000.  

7.
Langmart owns its equipment, which consists of one 1992 GMC truck with a licensed weight of 18,000 pounds and a reasonable value of $7,500, and one 1985 Chevrolet truck with a licensed weight of 18,000 pounds and a reasonable value of $5,000.  

8.
Langmart’s trucks are properly marked in accordance with 49 CFR § 390.21, equipped with the required parts and accessories in accordance with 49 CFR Part 393, and inspected, repaired and maintained in accordance with 49 CFR Part 396.  Langmart's trucks are operated by drivers qualified under the requirements of 49 CFR Part 391 and supervised by knowledgeable staff personnel.  

9.
Langmart's supervisors include a long-time employee, Gary McClelland, who attended the Division’s Safety Outreach Program on August 28, 2007.  The Division’s Safety 
and Compliance Unit found Langmart to be qualified and fit from operational, safety, and compliance standpoints.  

10.
Langmart’s proposed route is as follows:


Applicant requests authority to conduct operations as a common carrier by motor vehicle upon the public highways in Missouri intrastate commerce, transporting household goods, over irregular routes, between St. Clair, Union and Washington, Missouri, on the one hand, and, on the other, points within 75 miles thereof, restricted, however, against the transportation of household goods from Rolla, Missouri, and points within its commercial zone, and from St. Louis, Missouri, and points within its commercial zone, to St. Clair, Union and Washington, Missouri.


11.
Langmart filed a rate tariff with its application.

12.
The Farmers Alliance Mutual Insurance Company of 1122 North Main, McPherson, Kansas, has issued the following certificates to Langmart:

a.  
A certificate of public liability insurance on form E stating that the insurer has issued to Langmart a policy of insurance that by endorsement provides automobile bodily injury and property damage liability insurance covering the obligations imposed by state law.
b. A  certificate of cargo liability insurance on form H, stating that the insurer has issued to Langmart a policy of insurance that by endorsement provides cargo insurance covering the obligations imposed by state law.
13.
The area that Langmart proposes to serve includes people who need and want to use Langmart's moving services.
Conclusions of Law


We obtained jurisdiction after motions to intervene were filed objecting to the original application and when the Division then filed the original application with us to initiate a contested case.
  When the intervenors withdrew their objections, the Division did not exercise its discretion to issue its own final order as authorized in § 621.040(1).
  Langmart has the burden of proof.

I.  Standards

A.  Regulations and Statutes

The Division’s Regulation 7 CSR 265-10.015 provides:

(6) Applicable Standards, Generally—Except as otherwise provided in subsections (6)(A)—(E), the [division] shall grant the application if it determines on the basis of the information filed by the applicant, evidence submitted by the [division] staff, and any other information received by the [division] and filed in the case, that the applicant is in compliance with the applicable safety and insurance requirements, and is willing to properly perform the service of a motor carrier of property or passengers, and to conform to the applicable provisions of Chapter 390, RSMo, and the requirements of the [division] established thereunder.

*   *   *


(B) Exception—Household Goods or Passengers Other Than in Charter Service, Common Carriers—Whenever the application seeks the issuance of a certificate which authorizes the intrastate transportation of household goods, or passengers other 

than in charter service (other than a passenger application under section 390.063, RSMo) as a common carrier, the [division] shall also make findings as required by subsections 4 and 5 of section 390.051, RSMo, and shall not grant the application unless it finds that the applicant is fit, willing and able to properly perform the service proposed, and to conform to the provisions of Chapter 390, RSMo, and the rules and orders of the division, and that the service proposed will serve a useful present or future public purpose; 
but the [division] shall not grant that application if it finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the requested certificate will be inconsistent with the public convenience and necessity.

(Emphasis added.)  That regulation includes some, but not all, of the requirements of subsections 4 and 5 of § 390.051.  


Section 390.051 provides:


4.  If the division finds that an applicant seeking to transport: 

*   *   *


(4) Household goods; 

*   *   *

is fit, willing and able to properly perform the service proposed, and to conform to the provisions of this chapter and the requirement, rules and regulations of the division, and that the service proposed will serve a useful present or future public purpose, a certificate therefor specifying the service authorized shall be issued, unless the division finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the certificate will be inconsistent with the public convenience and necessity. 


5.  In making findings under subsection 4 of this section, the division shall consider the testimony of the applicant, the proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence, and the division shall consider, and to the extent applicable, make findings on at least the following:


(1) The transportation policy of section 390.011; and 


(2) The criteria set forth in this subsection. 

In cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered. 

(Emphasis added.)  Section 390.011 sets forth the following policy:

It is hereby declared that the legislation contained in this chapter is enacted for the following purposes:


(1) To promote safe, adequate, economical and efficient transportation;


(2) To promote the most productive use of equipment and energy resources; and


(3) To conserve the interests and convenience of the public.

No right, privilege, or permit granted or obtained under or by virtue of the provisions of this chapter shall ever be construed as a vested right, privilege, or permit; and the general assembly retains full legislative power over, concerning and pertaining to the subject or subjects legislated upon in this chapter and the power and right to alter, amend or repeal any provision of this chapter at its pleasure.

B.  Case Law


The Missouri Court of Appeals has discussed the standard set forth in the 1986 version of § 390.051.
  Although § 390.051 was amended again in 1988, the amendment did not affect the content of the standards quoted above or their applicability to Langmart’s amended application.
  In State ex rel. Holland Industries v. Division of Transp., 762 S.W.2d 48 (Mo. App., W.D. 1988), the court contrasted the 1986 version with its predecessor:  
The 1986 law provided that if the Division found that an applicant “is fit, willing and able to properly perform the service proposed” and to conform to the rules and regulations of the Division and “that the service proposed will serve a useful present or future public purpose,” a certificate should be issued, unless the 
Division finds that the transportation to be authorized will be inconsistent with the public convenience and necessity.  Subsection 5 of that section provides that “[i]n cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered.”

While the provisions of the section as it existed in 1978 and the 1986 version are similar, there are certain differences and a change in emphasis.  The 1978 version required a finding that public convenience and necessity would be promoted, or that there was a public need for the creation of the service.  The 1986 statute requires that the service proposed serve a useful public purpose and that it not be inconsistent with the public convenience and necessity.  Thus, the emphasis has been shifted from a finding of public convenience and necessity, or public need, to a showing that the proposed service will serve a useful present or future public purpose.  Public convenience and necessity has been eliminated as a ground required to be shown to obtain a certificate.  However, under the 1986 version a certificate may be denied if the new service is inconsistent with the public convenience and necessity.

Also, the relationship of the proposed service to existing carriers has been changed.  The 1978 version requires that consideration be given to the service being furnished and the effect that the proposed service would have upon existing carriers.  In the 1986 statute, the Division is to consider the diversion of revenue or traffic from existing carriers.  The service being furnished by existing carriers is no longer a factor to be considered.

Id. at 50.    

C.  Our Conclusion as to the Legal Standard

The decision in State ex rel. Holland Industries set the following standard for approving the amended application:  Langmart must show that it complies with insurance and safety laws; that it is fit, willing and able to follow the law and otherwise properly transport household goods; and that its proposed service will serve a useful public purpose.  While the existing household goods carriers who intervened raised the defense of inconsistency with public convenience and necessity and the issue of diversion of their revenue or traffic, they have withdrawn their 
objections.  Therefore, we need not examine how the proposed service would affect existing suppliers.  

II.  Applications of Law to the Facts

A.  Application Requirements

Langmart has complied with the requirements of § 390.051.2 to accompany its application with full information concerning its ownership, financial condition, and equipment to be used; a statement listing its physical equipment and the reasonable value thereof; a description of the complete territory to be served; and its proposed rates.
B.  Safety Requirements
Section 307.400.1
 applies federal safety regulations to any vehicle defined in 49 CFR 
§ 390.5 as a commercial vehicle.  That regulation defines a commercial vehicle as a self-propelled motor vehicle used to transport property on a highway when that motor vehicle has:

a gross vehicle weight rating or gross combination weight rating, or gross vehicle weight or gross combination weight, of 4,536 kg (10,001 pounds) or more, whichever is greater[.]
Each of Langmart's trucks has a licensed weight of 18,000 pounds.  Nevertheless, § 307.400.7 exempts them from the requirements of § 307.400.1
 because their weight is less than 26,001 pounds:

7.  Notwithstanding the provisions of subsection 1 of this section to the contrary, Parts 390 through 397, Title 49, Code of Federal Regulations shall not apply to commercial motor vehicles operated in intrastate commerce to transport property, which have a gross vehicle weight rating or gross combination weight rating of twenty-six thousand pounds or less. . . .
This exemption is also reflected in the provisions setting forth the enforcement authority of the Division.  Section 390.201 provides:

Subject to any exceptions which are applicable under section 307.400, RSMo, or subsection 6 of section 390.063, the officers and commercial motor vehicle inspectors of the state highway patrol, the enforcement personnel of the division of motor carrier and railroad safety, and other authorized peace officers of this state and any civil subdivision of this state, may enforce any of the provisions of Parts 350 through 399 of Title 49, Code of Federal Regulations, as those regulations have been and may periodically be amended, as they apply to motor vehicles and drivers operating in interstate or intrastate commerce within this state[.]

(Emphasis added.)

Despite this exemption, state law requires Langmart's trucks and service to be “safe.”  
Section 387.010 provides:

The provisions of this chapter shall apply to the transportation of passengers or household goods from one point to another within this state[.]
(Emphasis added.)  Section 387.030 provides:

Every corporation, person or motor carrier performing a service designated in section 387.010 shall furnish, with respect thereto, such service and facilities as shall be safe and adequate and in all respects just and reasonable.
(Emphasis added.)  Even though not required to comply with federal safety regulations, Langmart has done so anyway. We conclude from this that Langmart is in compliance with 
§ 387.030.
C.  Insurance Requirements

Langmart must provide a certificate of public liability insurance (form E) stating that the insurer has issued to it a policy of insurance that by endorsement provides automobile bodily injury and property damage liability insurance covering the obligations imposed upon the motor carrier by state law.
  Langmart must also provide a certificate of cargo liability insurance (form 
H--Uniform Motor Carrier Cargo Certificate of Insurance) stating that the insurer has issued to the motor carrier of household goods a policy of insurance that by endorsement provides cargo insurance covering the obligations imposed by state law.


Langmart has filed certificates of insurance from Farmers Alliance Mutual Insurance Company that comply with these requirements.

D.  Fit, willing, and able

Although State ex rel. Holland Industries sets forth the “fit, willing and able” standard under § 390.051, we find no detailed discussion of the factors to consider when determining whether an applicant meets the standard.  In Baggett Transp. Co. v. United States, 666 F.2d 524, 527 (11th Cir. 1982), the court approved the following factors to determine ability.  The factors relate to technical capacity and include the applicant's (a) knowledge of the requirements to handle the cargo requested, (b) current ownership of the equipment necessary to handle the particular cargo, and (c) authority under an existing certificate to transport similar commodities.


Langmart has been successfully doing business in the Washington area since 1979.  It began its moving business in 2004 and has successfully operated that business.  Langmart has shown that it has the equipment and experience to perform the proposed service properly and safely and in compliance with the law. 


A fitness determination encompasses three factors:  (a) the applicant's financial ability to perform the service it seeks to provide, (b) its capability to properly and safely perform the proposed service, and (c) its willingness to comply with applicable statutes and regulations.
 Langmart has shown business acumen since it began.  The president of the local bank that Langmart has done business with for over 20 years has supplied a letter stating that Langmart has 
not had overdrafts, has repaid all loans as agreed, and could borrow up to $100,000.  Langmart has brought that business ability to its moving service as shown by the net income it earned in 2007 and in 2008.  As discussed above, Langmart has shown its willingness and ability to comply with safety requirements.

We determine that Langmart is fit, willing and able to perform the service of moving household goods.  
E.  Useful Present or Future Public Purpose
The provision of efficient transportation of household goods is a useful public purpose.  Langmart has shown that there is a demand for its proposed services by showing that it had net income in 2007 and 2008 and by providing the four statements of support from people who want Langmart to carry out their planned moves.  We conclude that Langmart's amended application is for the service that has a useful present and future public purpose. 

Summary


Langmart's amended application for the authority to be a common carrier for the transportation of household goods over the irregular routes as set out therein, and its accompanying submissions, show that Langmart has complied with insurance and safety laws; that Langmart is fit, willing and able to follow the law and otherwise properly transport household goods; and that Langmart’s proposed service will serve a useful present or future public purpose.  


SO ORDERED on November 4, 2008.



________________________________



JOHN J. KOPP       


Commissioner
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