Before the

Administrative Hearing Commission

State of Missouri

VICKI LAMB,
)



)



Petitioner,
)




)


vs.

)

No. 08-0099 BN



)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION


We grant Vicki Lamb’s application to sit for an examination if it is required, or grant her license renewal as a licensed practical nurse (“LPN”) if no examination is required.
Procedure


On January 12, 2008, Lamb filed a complaint appealing the State Board of Nursing’s (“the Board”) decision denying her application to renew her LPN license.  The Board did not file an answer.
  On May 1, 2008, we held a hearing on the complaint.  Loretta L. Schouten represented the Board.  Lamb represented herself.  By order dated May 7, 2008, we issued a briefing schedule.  On June 9, 2008, the Board filed a motion to suspend the briefing schedule, 
stating “because the parties have reached a settlement, the Board anticipates that briefing will not be necessary.”  We granted the motion.


On July 10, 2008, we ordered the parties to file a status report.  On July 16, 2008, the Board filed a status report stating that it had been unable to schedule Lamb’s reconsideration on its June meeting agenda and would reconsider her application at its September meeting.  On 
July 17, 2008, Lamb filed a letter stating that she had not received her license and that she has “given up on Missouri.”  In its status report, the Board asks us not to set the case for hearing despite the fact that a hearing has already been held.  We presume that this is a motion to further suspend the briefing schedule.  We deny the motion and proceed with our decision.

Findings of Fact

1. Lamb was licensed as an LPN in Missouri in 1993.  She was also licensed in Arkansas.  She worked as a nurse until May 31, 2000, when she allowed her Missouri license to lapse.  She allowed her Arkansas license to lapse in July of 2000.
2. Lamb did not practice as a nurse while her licenses were lapsed.
3. In April of 2003, Lamb was staying in her ex-husband’s apartment with their two children.  The police entered the apartment and found methamphetamine and drug paraphernalia in Lamb’s ex-husband’s bedroom, which had been locked and to which she had no access.  Because she did not know and could not tell authorities where her ex-husband was, she was charged with possession of methamphetamine, drug paraphernalia, and simultaneous drugs and firearms.
4. Lamb fought the charges, but finally accepted a plea bargain to a misdemeanor charge.
5. On May 4, 2007, in the Circuit Court of Greene County, Arkansas, Lamb pled guilty to possessing an instrument of a crime.  Lamb was placed on probation for one year, fined 
$500, and ordered to complete 30 hours of community service work.  Lamb has paid her fine and completed the community service.
6. On September 14, 2007, the Board received Lamb’s application for license renewal.
7. By letter dated December 12, 2007, the Board denied the application “based on 335.066. 1 & 2, RSMo.”

Conclusions of Law 


We have jurisdiction to hear Lamb’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.

Failure to File Answer


When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  The Board failed to file an answer in this case.  We could find that Lamb and this Commission have insufficient notice of any reason to deny her license.  But we will treat the statute cited in the Board’s denial letter as its reason for denial and proceed with our decision.
Cause for Denial

In the Board’s denial letter, the Board alleges that there is cause for denial under 
§ 335.066:

1.  The board may refuse to issue or reinstate any certificate of registration or authority, permit or license required pursuant to chapter 335 for one or any combination of causes stated in subsection 2 of this section . . . .

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Lamb pled guilty to violating something.  There is no evidence as to what this was other than handwriting on a court document:  “Poss Inst. of crime (A-misd).”
  Lamb admitted that the crime was possessing an instrument of crime.
  With this little information, we are unable to determine anything about the criminal offense that might provide cause for denial under subdivision (2).

There is no reason to deny Lamb’s application, so we grant it.  There was testimony to indicate that the Board may require Lamb to take an examination because of the length of time that her license has been lapsed.  If a statute or regulation requires her to test, we grant the request to do so.  If not, we grant her application for licensure as an LPN.

Summary

We grant Lamb’s application to sit for an examination if it is required, or grant her license renewal as an LPN if no examination is required.

SO ORDERED on July 25, 2008.



________________________________



JOHN J. KOPP



Commissioner

	�At the hearing, the Board’s attorney stated that she filed an answer, but there is no answer in our case file.  The Board filed a motion to dismiss and a motion to reconsider our denial of the motion to dismiss, but no answer.  When this was noted at the hearing, the Board’s attorney stated that she would fax a copy of her answer to us, but failed to do so.


	�Letter attached to the Board’s motion to dismiss for lack of jurisdiction filed on February 25, 2008.


	�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2007.


	�Section 621.120, RSMo 2000.  


	�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�The Board’s letter does not identify the subdivision, so we will analyze the case under the subdivision that deals with a criminal offense.


	�Ex. A.


	�Tr. at 16.
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