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DECISION 


Joseph Lalumondiere was a part-year Missouri resident for 1999 and a non-resident for 2000.  He is entitled to a Missouri income tax refund, plus interest, for those periods.  

Procedure


On August 12, 2002, Joseph appealed the Director of Revenue’s final decision assessing Missouri income tax, interest, and additions for 1999 and 2000.


This Commission convened a hearing on the complaint on February 6, 2003.  Joseph  represented himself.  Michael L. Murray represented the Director.  We left the record open for Joseph to provide this Commission with copies of his federal income tax returns for 1999 and 2000 and his California income tax return for 2000.  Joseph filed copies of those documents, as 

well as a copy of a memorandum to the USA human resources manager, on February 21, 2003. We issued an order allowing the Director the opportunity to object to the admission of those documents as exhibits in this case.  On February 28, 2003, the Director filed a response, indicating no objection to the documents.  Therefore, we admit these documents into evidence and consider them as part of the record in this case.  


The matter became ready for our decision on June 12, 2003, when the Director filed the last written argument.  

Findings of Fact

Facts Pertaining to Residency


1.  From 1982 through 1989, Joseph served in the military.  From 1984 through 1987, he was stationed in Germany, and from 1987 through 1989, he was stationed in Turkey.  


2.  In 1998, Joseph and his wife, Virginia, lived in Potosi, Missouri, in a house that they owned.
  Joseph worked full-time for the Washington County Sheriff’s office.  


3.  In 1998, the Lalumondieres considered a career change for Joseph.  UXB International offered Joseph a position in Gainesville, Texas.  The Lalumondieres traveled to Texas, found that they liked the area, and decided to move there.  They planned that Virginia would travel with Joseph when he traveled on his job.  Joseph gave up his full-time commission with the Washington County Sheriff’s office and took a reserve commission.  (Tr. at 69.)  Joseph ended his full-time employment with the sheriff’s office in June 1998, but maintained a reserve commission. 


4.  In August 1998, Joseph went to Texas to begin work.  Joseph rented an economy apartment month by month in Gainesville.  Joseph also shared an apartment part of the time with 

a friend, Lisa Houser, in Newark, Texas.  However, the job with UXB was delayed, so Joseph accepted employment with another company, USA Environmental.  


5.  In August 1998, Joseph contacted the Texas Department of Public Safety, which informed him that it was not necessary to obtain a Texas driver’s license because his wife was a Missouri resident.  


6.  From November 3, 1998, through June 3, 1999, Joseph worked for USA Environmental in California.  


7.  Joseph sometimes returned to Missouri on weekends to help care for his wife and do home maintenance.  


8.  Four days (on a long weekend) is the longest period of time that Joseph has ever spent in Missouri since mid-1998.  (Tr. at 50, 57.)  He did not spend more than 183 days in Missouri in 1999 or in 2000.  (Tr. at 90.)


9.  From June 1998 through July 1999, Joseph sometimes worked for the Washington County Sheriff’s Department on weekends when he was in Missouri, at a pay rate of  $7.50 per hour.
  (Tr. at 70.)  The sheriff’s office paid him $2,937 in 1999, but approximately half of that was vacation and overtime hours that were carried over.  (Tr. at 72, 81.)  Joseph retained his Missouri driver’s license because he wanted to keep his law enforcement commission as a reserve officer.  


10.  Sometime after the Lalumondieres made the decision to move to Texas, Virginia was diagnosed with breast cancer.  In January 1999, Virginia attempted to move to Texas to be with 

Joseph.
  However, this did not work out because she had been undergoing treatment in Missouri and had doctors and support groups in Missouri.  Therefore, Virginia returned to Potosi.  The disease is terminal and Virginia is disabled.  Virginia lived in Potosi for the remainder of 1999 and 2000.
  


11.  In February 1999, Joseph sent a memo to USA Environmental’s human resource manager, stating that he had moved to Texas but wished to continue having his mail sent to Virginia’s address in Missouri, and that he could be “messaged” through her telephone.    


12.  Joseph traveled to Missouri “several times” and probably as many as 10 to 12 times during the first 6 months of 1999.  (Tr. at 92.)  During 1999 and 2000, Joseph had a rotation so that he would spend one weekend in Missouri and the next in Texas, but he was not always able to travel every weekend.  (Tr. at 93-94.)  Joseph normally worked Monday through Thursday.  When he traveled to Missouri for weekends, he normally left his work site on Friday and returned there on Sunday so he could spend Friday night and Saturday in Missouri.  (Tr. at 55.)  He sometimes drove and sometimes flew, depending on his schedule and his job location at the time.  However, when Joseph had a break from work, he returned to Texas, and Virginia met him there.  (Ex. 1.)  


13.  For 17 days in June and July 1999, Joseph worked for USA Environmental in Idaho. 


14.  In July 1999, Joseph began working for UXB International.  From July 19, 1999, through October 7, 1999, Joseph worked in California.


15.  In July 1999, Joseph surrendered his commission with the Washington County Sheriff’s office because the sheriff told him that he could not keep the commission when he was not a Missouri resident. 


16.  From October 11 through December 4, 1999, Joseph worked for UXB International  in Maryland. 


17.  From December 13 through December 18, 1999, Joseph worked for UXB International in Florida.  


18.  During 1999, Joseph earned $31,622 from UXB International and $10,651 from USA Environmental.  


19.  During 1999, Joseph had $15,167 in military pension income.  This was direct-deposited into the Lalumondieres’ bank account in Potosi.  


20.  During 1999, Virginia earned $12,748 working at a supermarket in Potosi. 

 
21.  During 1999 and 2000, Joseph also owned a house in Missouri that his son lived in.  
22.  From January 3 through January 28, 2000, Joseph worked for UXB International in California. 


23.  From February 14, 2000, through June 8, 2001, Joseph worked for UXB International in Texas.  During 2000, Joseph did not have any other employer besides UXB International.  


24.  Joseph signed a one-year lease for an apartment in Saginaw, Texas, from August 26, 2000 through August 31, 2001.  Joseph moved his “big bulky items” to Texas in 2000, when he got a “very permanent place” there.  (Tr. at 73.)  


25.  The Lalumondieres took a deduction for moving expenses on their 2000 federal income tax return:  $2,838 for “transportation and storage of household goods and personal 

effects,” and $3,456 for “travel and lodging expenses in moving from your old home to your new home,” a total of $6,294.    


26.  Joseph contacted the Missouri and Texas driver’s license offices several times and was told that as long as his wife was a Missouri resident, it did not matter where he had a driver’s license.  He was stopped in Texas with Texas license plates and a Missouri driver’s license, and no question was ever raised.  Sometime in 2000, while driving through Missouri on the way back to Texas, Joseph was stopped by a law enforcement officer, who stated that Joseph’s Missouri driver’s license was expired.  The officer told Joseph that he was required to renew the license or obtain a temporary license.  The officer escorted Joseph to the license office in Sullivan, Missouri, where Joseph renewed his Missouri license.  


27.  During 2000, Joseph earned $38,784 from UXB International, and Virginia earned $7,652 from the supermarket in Potosi.  Although Joseph did not work in Missouri in 2000, he had Missouri withholdings from his wages at UXB International in order to cover the Missouri tax liability for which he expected Virginia would be liable.  


28. During 2000, Joseph had $15,524 in military pension income, direct-deposited into the Lalumondieres’ account in Potosi


29. During 1999 and 2000, Joseph had four vehicles registered and licensed in Missouri, as well as three vehicles registered and licensed in Texas.  


30.  In 2001, the Lalumondieres bought a house at 816 Bridle Trail, Saginaw, Texas.  They had waited until they were financially able to buy a house in Texas in addition to the two houses they owned in Missouri. 


31.  From June 2001 through the present, Joseph has worked for USA Environmental at various job sites in Arkansas, Texas, Maryland, and California.

32.  In 2002, Joseph also worked in Gainesville, Texas.  


33.  In January 2002, Joseph surrendered his Missouri driver’s license to the State of Texas and received a Texas license.  His Missouri license was due to expire on May 6, 2003.  Even though he has been stopped in vehicles licensed in Missouri while he held a Texas driver’s license, no question has ever been raised regarding his driver’s license.


34.  Joseph, Virginia, and Lisa Houser all receive mail at the Saginaw, Texas, address and the Potosi address.   The house in Potosi burned in March 2002, but the Lalumondieres built another residence on the same property.  Joseph also receives mail at an Oklahoma address.
  Virginia sometimes forwarded to Joseph the mail received in Potosi.  


35.  Joseph was registered to vote in Missouri, but is now registered to vote in Texas.  He does not recall when he registered in Texas and has never voted there.  

Tax Returns

36.  Joseph used a computer program to prepare the Lalumondieres’ federal, Missouri, and California income tax returns.   

1999

37.  The Lalumondieres had $204 in interest income in 1999, earned from a credit union in California, a bank in Potosi, and a bank in St. Louis.  Virginia had $81 in dividend income in 1999.  (Tr. at 17.)  Joseph had a gain of $329 in 1999.


38.  The Lalumondieres filed a 1999 Missouri income tax return as follows, reporting their tax as Missouri residents:  


Joseph
Virginia
Combined


Federal adjusted gross income
$28,755
$12,931
$41,686


Income percentage
69%
31%
100%


Exemptions


$4,200


Itemized deductions


$9,917


Federal income tax


$10,000


Taxable income
$12,123
$5,446
$17,569


Tax
$502
$143
$645

The Lalumondieres divided their interest income of $204 equally between them.  The return shows the dividend income as Virginia’s income.  The Lalumondieres reported withholdings of $324, resulting in $321 tax due, which they paid with the return.  They did not claim a credit for taxes paid to another state.  They did not include a Form MO-NRI, which calculates a Missouri income percentage, with the return.  


39.  On September 27, 2000, the Director issued a notice of adjustment, increasing Joseph’s federal adjusted gross income to $60,767 and Virginia’s to $12,931, resulting in Missouri income tax of $2,214 for Joseph and $312 for Virginia, a total of $2,526.  The Director allowed credit for $324 in withholdings, resulting in a tax balance of $2,202, plus additions of $94.05 and interest.  


40.  On October 16, 2000, the Director received a letter from Joseph stating that the Lalumondieres’ 1999 Missouri taxable income should be $41,686:  federal adjusted gross income of $73,739 minus California income of $32,053.  


41.  On February 27, 2001, the Director requested a copy of the Lalumondieres’ 1999 California income tax return.  


42.  On March 16, 2001, the Director received a letter from Joseph with a copy of the Lalumondieres’ California nonresident/ part-year resident income tax return.  The Lalumondieres reported California tax of $2,978 on line 22 and an exemption credit of $144, resulting in a 

balance of $2,834 on line 24.  However, the Lalumondieres reported a balance of $0 after applying a non-resident ratio of 0.  California Form CA (540NR) Part I stated:  

During 1999:                                                      Yourself           Spouse
1 a  I was domiciled in (enter state) …………. _______            ______
The Lalumondieres entered “NA” in these blanks.  The Lalumondieres left blank Part I line 4, which stated:  “I was a nonresident of California the entire year (enter state or country of residence).”  On California Form CA(540NR) Part II, line 7, the Lalumondieres showed no “income earned or received as a CA resident and income earned or received from CA sources as a nonresident.”   The Lalumondieres reported payment of $1,569 in California withholdings and requested a refund of that amount.  


43.  With the copy of the California return sent to the Director, the Lalumondieres included a copy of a Form MO-CR showing that Joseph earned $32,053 in California, that California taxed 52% of his total income ($32,053/$60,808), and that the Lalumondieres paid $2,978 in income tax to California.  The Form MO-CR showed that the maximum allowable credit was the amount of the claimant’s Missouri income tax multiplied by the percentage of total income that was taxed by the other state; thus, Joseph reported that his Missouri credit for tax paid to another state was limited to $1,152 ($2,216 x .52).  


44.  On June 6, 2001, the Director issued a revised notice of adjustment, increasing Joseph’s federal adjusted gross income to $60,808.  The Director allowed Joseph a credit of $1,152 for tax paid to another state, resulting in Missouri income tax of $1,064 for Joseph and $312 for Virginia.  The Director allowed credit for $324 in withholdings and a payment of $321, resulting in $731 Missouri income tax due, plus $75.47 in interest and $36.55 in additions, a total of $843.02 due.  


45.  On July 25, 2001, the Director issued a notice of deficiency, assessing $731 in Missouri income tax, plus $85.28 in interest and $36.55 in additions, a total of $852.83.


46.  On August 2, 2001, the Director received a letter from Joseph, dated July 30, 2001, with a check for $843.02 “to stop the possible interest.”  However, Joseph stated that he did not agree with the Director’s calculations.  The letter stated that Joseph was not a Missouri resident for 1999 and that his retirement income should not be taxable by Missouri.  Joseph included an amended 1999 Missouri income tax return, showing federal adjusted gross income of $60,808 for himself and $12,931 for Virginia.
  Joseph computed $2,216 in tax for himself and $312 for Virginia, but claimed a credit of $1,706 for taxes paid to another state, resulting in $510 Missouri income tax for himself.  Joseph reported payments of  $1,164 and $324, and thus requested a refund of $666.  Joseph attached a copy of Form MO-CR, showing California wages of $31,622 and other California income of $15,167, resulting in a maximum credit of $1,706, and reported that he paid $1,719 in income tax to California.  Joseph did not include a Form MO-NRI for calculation of a non-resident income percentage.  The Director did not issue a refund for the $666 claimed on the return.  


47.  After some discussion with California, the issue of Joseph’s liability was resolved, and California paid a refund of the $1,569 that Joseph had paid in California withholdings.  (Tr. at 26.)  


48.  On October 10, 2001, the Director sent a letter to the Lalumondieres in response to Joseph’s July 30, 2001, letter.  The Director stated that the Lalumondieres had not indicated the state in which they were residents, and their California return showed that they did not pay 

California tax on their income.  The Director stated that their 1999 Missouri income tax return would be adjusted to disallow the credit for tax paid to California because they did not pay any California tax.  The Director also requested verification of residency in another state, such as voter’s registration cards, homeowner’s insurance, or auto insurance policies.  


49.  On October 17, 2001, the Director issued a notice of adjustment disallowing the credit for the California tax, resulting in Missouri income tax of $2,216 for Joseph and $312 for Virginia.  After applying payments to the tax, interest, and additions, the Director determined a balance due of $1,383.55.  


50.  On November 26, 2001, the Lalumondieres filed another amended 1999 Missouri income tax return, reporting that Joseph was a non-resident.  The Lalumondieres reported $60,706 in federal adjusted gross income for Joseph and $12,748 in federal adjusted gross income for Virginia, a total of $73,454.  They computed $0 Missouri income tax for Joseph.  The worksheets to the return show the $81 in dividends as Joseph’s income and the $204 in interest as Joseph’s income.  Form MO-NRI showed Joseph as a Texas resident for 1999 and also as a part-year Missouri resident.  The Form MO-NRI also showed Virginia as a part-year resident for calendar year 1999.   The Lalumondieres calculated a Missouri income percentage of 56% for Joseph and 44% for Virginia.  The Lalumondieres attached a copy of a homeowner’s insurance declaration policy for the home at 816 Bridle Trail in Saginaw, Texas, effective May 31, 2001, through May 31, 2002.  The Lalumondieres also attached a copy of an envelope from the Virginia Department of Labor, showing no postmark date, addressed to Joseph at 816 Bridle Trail in Forth Worth, Texas.
 


51.  On November 28, 2001, the Director issued a notice of deficiency to the Lalumondieres for 1999, assessing $1,349.17 in tax, plus interest.  The Lalumondieres protested.

2000


52.  The Lalumondieres filed a 2000 California non-resident/part-year resident income tax return computing California tax of $1,580 on line 22 and an exemption credit of $150, resulting in a balance of $1,430 on line 24.  However, the Lalumondieres reported a balance of $0 after applying a non-resident ratio of 0.  California Form CA (540NR) Part I stated:  

During 2000:                                                      Yourself           Spouse
1 a  I was domiciled in (enter state) …………. _______            ______
The Lalumondieres entered “NA” in these blanks.  The Lalumondieres left blank Part I line 4, which stated:  “I was a nonresident of California the entire year (enter state or country of residence).”  On California Form CA(540NR) Part II, line 7, column E, the Lalumondieres showed no “income earned or received as a CA resident and income earned or received from CA sources as a nonresident.”  The Lalumondieres reported payment of $1,372 in California withholdings and requested a refund of that amount.  Joseph resolved his tax issues with California and received a refund; thus, he did not pay tax there for 2000.  


53.  The Lalumondieres filed a 2000 Missouri income tax return as follows:  


Joseph
Virginia
Combined


Federal adjusted gross income
$48,133
$7,841
$55,974


Income percentage
86%
14%
100%


Exemptions


$4,200


Itemized deductions


$7,350


Federal income tax


$6,454


Taxable income
$32,654
$5,316
$37,970


Amount of tax on taxable income
$1,734
$139
$1,873


Missouri income percentage
32%
0%
32%


Total tax
$555
$0
$555


Withholdings


$1,230


Refund


$675

On Form MO-NRI, the Lalumondieres reported $15,642 ($15,524 in pension income + $118 in interest income) as Missouri income for Joseph and $0 as Missouri income for Virginia.  On Form MO-NRI, they indicated that Joseph was a Missouri resident from January 1, 2000, through February 2, 2000, and a Texas resident from February 2, 2000, through December 31, 2000.  They also indicated, mistakenly, that Virginia was a Missouri resident from October 1, 2000, through December 31, 2000, and a Texas resident from February 2, 2000, through December 31, 2000.  They mistakenly reported a Missouri income percentage of 32% for Joseph and 0% for Virginia. 


54.  On June 20, 2001, the Director refunded $675, as requested on the Lalumondieres’ 2000 Missouri income tax return. 


55.  On October 17, 2001, the Director issued a notice of adjustment for 2000, changing Joseph’s Missouri income percentage to 100%, resulting in Missouri income tax of $1,734 for Joseph and $139 for Virginia, a total of $1,873.  The Director computed withholdings of $1,230, resulting in a tax deficiency of $643, plus $59.48 in interest and $65.90 in additions, a total of $768.38.  However, because the Director had previously refunded $675 as claimed on the Lalumondieres’ return, the Director computed the balance due as $1,443.38 ($768.38 + $675).  


56.  On November 26, 2001, the Lalumondieres filed an amended 2000 Missouri income tax return, changing the Missouri income percentage to .2% (evidently a typographical error, intended to be 2%) for Joseph and 98% for Virginia, resulting in $3 Missouri income tax for Joseph and $136 Missouri income tax for Virginia.  On Form MO-NRI, the Lalumondieres reported Missouri income of $118 for Joseph and $7,652 for Virginia.  On Form MO-NRI, the Lalumondieres checked the box showing part-year resident status for Joseph, but then indicated that he was a Texas resident for the entire year.  Form MO-NRI again mistakenly showed 

Virginia as a Missouri resident from October 1 through December 31, 2000, and as a Texas resident from February 2 through December 31, 2000.  The Lalumonideres reported withholdings of $1,230 and claimed a refund of $1,091.  


57.  On February 20, 2002, the Director issued a notice of deficiency for 2000, showing a tax due of $1,318 ($1,873 - $1,230 + $675), plus interest and additions.  


58.  The Lalumondieres had $237 in interest income in 2000, paid on their joint account from financial institutions in Missouri.  


59.  For 1999 and 2000, Joseph did not file a state income tax return with any state other than Missouri and California.  Texas does not have an income tax.  

Correspondence and Final Decision

60.  On December 19, 2001, the Director sent a letter to Joseph thanking him for the information received on November 26, 2001, regarding his 1999 and 2000 Missouri income tax.  The letter stated that the homeowner’s policy in effect beginning May 31, 2001, for the Texas home did not verify Texas residency for 1999 and 2000, nor did the envelope from the Virginia Department of Labor.  The Director stated that Joseph maintained a Missouri driver’s license and had vehicles registered in Missouri; thus, the Director was unable to adjust the accounts.


61.  On January 14, 2002, the Director sent a letter to Joseph at the Potosi address thanking him for additional information received December 20, 2001, regarding his 2000 Missouri income tax return.  The letter cited a definition of “domicile” and stated:  

You have not shown proof that is [sic] was not your intent to return to Missouri and that Missouri was not your permanent home.  As stated in our letter dated December 19, 2001, you had a Missouri driver’s license and vehicles registered to the State of Missouri.  This indicates you planned to return to Missouri as those would be things you would change upon moving to another state with the intent of staying there.  Before your account can be readjusted to include the nonresident income percentage claimed on your 

amended return, you must send proof you became a Texas resident in the year 2000.  

Send a copy of the voter’s registration card showing you became a registered voter in Texas, a copy of your property tax receipt showing tax was paid to Texas, and a copy of your auto and vehicle insurance which indicates your state of residency.   


62.  On April 18, 2002, the Director received a letter from Joseph with payment of $1,384 for 1999 and $1,443 for 2000.  The letter stated that the payments were made under protest.  The Lalumondieres included a copy of another amended 1999 Missouri income tax return, reporting a Missouri income percentage of 56% for Joseph and 44% for Virginia.  They reported that Joseph paid $1,719 in California income tax.  They claimed that Joseph’s Missouri taxable income was $0 and that Virginia’s was $8,387, resulting in tax of $0 for Joseph and $279 for Virginia.  The Lalumondieres also included a copy of another amended 2000 Missouri income tax return, claiming that Joseph’s Missouri taxable income was $32,654, and that Virginia’s was $5,316, resulting in a tax of $1,734 for Joseph and $139 for Virginia.  However, they claimed a Missouri income percentage of 98% for Virginia and .2% (evidently a typographical error, intended to be 2%) for Joseph.  They reported tax of $3 for Joseph and $136 for Virginia.  


63.  On June 14, 2002, the Director issued a final decision determining that Joseph was a Missouri resident for 1999 and 2000 and remained liable for Missouri income tax deficiencies and interest for those periods.  The Director concluded that to complete a change of domicile, there must be a physical relocation with the intent of permanently residing there and that Joseph failed to demonstrate such an intent for the following reasons:  


a.  He continued to maintain a residence in Missouri.


b.  He did not claim residency in Texas until his resident credit for taxes paid to California was denied.


c.  He had at least two different addresses in Texas, indicating that he had not established permanent residency.


d.  He renewed his Missouri driver’s license in 2000 and did not surrender his Missouri license to Texas until January of 2002.


e.  he earned wages in Missouri both in 1999 and 2000.

The Director concluded that after applying the Lalumondieres’ payments, Joseph was liable for tax deficiencies as follows, plus interest:  


1999
$46.05


2000
$45.81

The decision stated on page 7 that the Lalumondieres could appeal to this Commission within 30 days after the date the decision was mailed or delivered, whichever date was earlier.  


64.  On June 26, 2002, the Director issued a notice of intent to submit the Lalumondieres’ unpaid debt for 2000 to the Treasury Offset Program so that their federal income tax refunds would be reduced by the amount of the liability owed to Missouri.  The notice showed the amount of $46.44 past due for 2000.  The notice stated that in order to avoid the offset program, the Lalumondieres could pay the amount of the debt shown on the notice or they could “request a review” by sending “documentation to support your position to the address or fax number listed above.”  The address listed on the notice was:  

MISSOURI DEPARTMENT OF REVENUE

DIVISION OF TAXATION AND COLLECTION

P.O. BOX 385

JEFFERSON CITY, MO  65105-0385

  
65.  On June 26, 2002, the Director issued a notice of 10-day demand for 1999, demanding payment of a deficiency of $46.05 in tax and $.60 in interest within ten days.  The notice stated:  

As required by Section 143.861.2, RSMo, you are hereby notified that the individual income tax deficiency, for tax period 1999, which has been assessed, remains unpaid.  Your right of appeal has expired and your liability is fixed and final.  

DEMAND is now made for full payment within ten (10) days of the date of this notice.

*   *   *

If the balance is not paid in full within ten (10) days, your account will be certified for collection.  A Certificate of Tax Lien will be filed with the recorder of deeds against all of your real and personal property.  A Certificate of Tax Lien will also be filed with the clerk of the circuit court which will have the full force and effect of a default judgment.  


66.  The Lalumondieres sent payment to the Director by two checks dated July 5, 2002, in the amounts of $46.44 and $46.65.  The memo portion of the checks indicated that the payments were made under protest.  


67.  On July 9, 2002, the Director sent a letter to Joseph stating that the Director had received the protest payments but that the protest was denied because a final decision had been issued.  The letter stated that the Lalumondieres could appeal the final decision to this Commission, but gave no time deadline.  The Director stamped the checks “void” and returned them to the Lalumondieres.  


68.  The Director issued the Lalulmondieres an Amnesty Eligibility Notice with a date of “July 2002,” stating that the Lalumondieres could receive amnesty from $2.97 in interest if they paid Missouri income tax of $46.05 for 1999 and $45.81 for 2000.  


69.  On August 12, 2002, Joseph filed a complaint with this Commission.  


70.  On September 23, 2002, the Director sent a Hancock Amendment
 refund check to the Lalumondieres in the amount of $2--$1 for 1998 and $1 for 1999.  With a letter dated 

January 10, 2003, Joseph returned the check to the Director because his taxes for 1999 were under review, and he did not want to concede liability as a Missouri resident.  


71.  On May 21, 2003, the Director offset a portion of the Lalumondieres’ refund for 2001 against 1999 and 2000 taxes.  The Director offset $48.91 toward 1999 and $48.62 toward 2000, leaving a refund of $441.47 for 2001.  

Conclusions of Law

I.  Jurisdiction


This Commission should examine its jurisdiction in every case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  Section 621.050.1
 provides:  

Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.  The decision of the director of revenue shall contain a notice of the right of appeal in substantially the following language:

If you were adversely affected by this decision, you may appeal to the administrative hearing commission. To appeal, you must file a petition with the administrative hearing commission within thirty days after the date this decision was mailed or the date it was delivered, whichever date was earlier.  If any such petition is sent by registered mail or certified mail, it will be deemed filed on the date it is mailed; if it is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.

Although the Director does not contest jurisdiction in this case, subject matter jurisdiction cannot be conferred by estoppel or consent, and the lack thereof cannot be waived.  Bacon v. Director of Revenue, 948 S.W.2d 266, 267 (Mo. App., E.D. 1997).  However, parties must be given 

effective notice of their right to appeal to this Commission.  See State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359, 363 (Mo. 1949); McGraw-Edison Co. v. Curry, 485 S.W.2d 175, 179-80 (Mo. App., W.D. 1972).


The Director’s final decision, dated June 14, 2002, contained notice of the right to appeal, as required by § 621.050.1.
  However, after that date, the Director continued to issue notices to the Lalumondieres, demanding action on their part.  On June 26, 2002, the Director issued a notice of intent to submit the Lalumondieres’ unpaid debt for 2000 to the Treasury Offset Program so that their federal income tax refunds would be reduced by the amount of the liability owed to Missouri.  The notice showed the amount of $46.44 past due for 2000.  The notice stated that in order to avoid the offset program, the Lalumondieres could pay the amount of the debt shown on the notice or request a review by addressing correspondence to the Department of Revenue address stated on the notice.  On June 26, 2002, the same date, the Director also issued a notice of 10-day demand for 1999, demanding payment of a deficiency of $46.05 in tax and $.60 in interest within ten days; otherwise, the notice stated, the account would be certified for collection and liens would be filed against the Lalumondieres’ property.  The notice stated that the right to appeal had expired and that their liability was fixed and final.  


Under pressure from these notices, the Lalumondieres sent payment to the Director by two checks dated July 5, 2002, in the amounts of $46.44 and $46.65.  The memo portion of the checks indicated that the payments were made under protest.  On July 9, 2002, the Director sent a letter to Joseph stating that the Director had received the protest payments but that the protest was denied because a final decision had been issued.  The letter stated that the Lalumondieres could appeal the final decision to this Commission, but gave no time deadline, no address for this 

Commission, and no other instructions for appeal.  The Director stamped the checks “void” and returned them to the Lalumondieres.  Sometime in “July 2002,” the Director issued the Lalulmondieres an Amnesty Eligibility Notice with no date other than “July 2002,” stating that the Lalumondieres could receive amnesty from $2.97 in interest if they paid Missouri income tax of $46.05 for 1999 and $45.81 for 2000.  


We recognize that this Commission does not have authority to superintend the Director’s operating procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  However, in this case, our jurisdiction is at stake, and the Director should not continue to issue notices demanding action from a taxpayer when the time for appeal to this Commission is running.  Such action is confusing to the taxpayer and an interference with the right to an appeal.  The Director continued to send notices to the Lalumondieres after the time for appeal to this Commission began running.  The notice of intent to offset stated that a review could be requested by sending correspondence to the Department of Revenue’s address.  The notice of 10-day demand threatened that liens would be filed against the Lalumondieres’ property if the tax was not paid.  The Lalumondieres responded to these notices as requested.  The Director then sent a letter on July 9, 2002, stating that the Director had received the protest payments but that the protest was denied because a final decision had been issued.  That letter stated that the Lalumondieres could appeal the final decision to this Commission, but the letter did not advise the Lalulmondieres that their appeal time was running, gave no time deadline, gave no address for this Commission, and gave no other instructions for appeal.  The Director also sent an amnesty notice dated “July 2002” but containing no specific date.  

Section 136.365 provides:  

[T]he director shall inform all taxpayers against whom an assessment of additional tax, interest or penalty has been issued of the taxpayer’s right to appeal.  Such written notification shall accompany each notice of assessment and shall set forth the time period within which the taxpayer must file an appeal, and how to proceed with the appeal should he desire.  

(Emphasis added).  


A proposed assessment is void if it omits mandated information of the taxpayer’s right to be heard.  State ex rel. St. Louis Die Casting Corp., 219 S.W.2d at 363.  Notice given, but not in compliance with the statute, is “tantamount to no notice at all[.]”   McGraw-Edison Co. v. Curry, 485 S.W.2d at 179; see also Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404, 408 (Mo. App., S.D. 2003).  The Director continued to send notices to the Lalumondieres after the June 14, 2002, final decision, demanding action on their part, yet these notices did not set forth the time period in which to file an appeal or how to proceed with an appeal.  On the contrary, the notices required the Lalumondieres to send correspondence to the Department, stated that the right to appeal had expired, and threatened lien filings against their property if payment was not made within 10 days.  Under these circumstances, the Lalulmondieres were not given effective notice of the deadline and procedure for appealing to this Commission; thus, the 30-day deadline for appeal was tolled.  The Director did not meet the explicit requirements of 

§ 136.365.  Therefore, we regard the petition as timely filed.  

II.  Residency


Joseph has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to 

those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


We recognize that the income tax liability of a husband and wife is separate and not joint and several.  Section 143.491.   Section 143.031 provides:


1.  A husband and wife who file a joint federal income tax return shall file a combined tax return. . . .


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the husband and wife.  The Missouri taxable income of each spouse shall be an amount that is the same proportion of their Missouri combined taxable income as the Missouri adjusted gross income of that spouse bears to their Missouri combined adjusted gross income.  


3.  The tax of each spouse shall be determined . . . depending upon whether such spouse is a resident or nonresident. . . .

Therefore, it is possible that Virginia is a Missouri resident while Joseph is not.  The parties do not dispute that Virginia was a Missouri resident for 1999 and 2000, nor do they dispute the amount of her tax.  Joseph contends that he was not a Missouri resident for 1999 or 2000.  


Missouri imposes a tax on the Missouri taxable income of every Missouri resident.  Section 143.011.  Non-residents are taxed only on their income from Missouri sources.  Section 143.041.  Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 

In Mlady v. Director of Revenue, 108 S.W.3d 12, 14-15 (Mo. App., W.D. 2003), the court stated:     

This court discussed the term domicile as it applied in the definition of resident in section 143.101.1 in Paulson v. Missouri Department of Revenue, 961 S.W.2d 63, 66 (Mo. App., W.D. 1998).  A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  Id.  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  Id. (quoting In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959)).  In determining whether a person has the intent to remain at a place either permanently or for an indefinite period of time, a court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Id.  For a person to change domicile, he must be present in a new domicile and have the present intent to remain there indefinitely and make that location his permanent address.  Id.  

In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that 

where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (Mo. App., St.L. 1965)).  


Mlady, 108 S.W.3d at 15, instructs us to consider the declarations and acts of the person before, at, and after the time the domicile is in dispute.  Although there is little information in the record as to how the Lalumondieres came to be domiciled in Missouri prior to the tax years at issue, Joseph does not dispute that he was a Missouri domiciliary at the beginning of 1998.  Later in 1998, Joseph obtained a position in Gainesville, Texas, and the couple decided to move there.  In August 1998, Joseph went to Texas to begin the new job and rented an apartment month by month.  When the job was delayed, he began working for USA Environmental in California on 

November 3, 1998.  Sometime after the Lalumondieres decided to move to Texas, Virginia was diagnosed with breast cancer.  In January 1999, she attempted to move to Texas to be with Joseph, but found that this did not work out because she had been undergoing treatment in Missouri, and she had established a rapport with doctors and support groups in Missouri.  Therefore, she returned to Potosi.  


Joseph maintained a reserve law enforcement commission and part-time employment in Missouri through July 1999.  The sheriff’s office paid him $2,936.67 during 1999, although approximately half of that was for vacation and overtime hours that were carried over.  Because he returned to Missouri after absences and worked in Missouri until sometime in July 1999, these actions are inconsistent with a subjective intent to change his domicile.  Even though the Lalumondieres had planned to move to Texas together, those plans changed due to Virginia’s unfortunate health situation.  Joseph’s continued trips to Missouri to be at the couple’s home in Missouri and to work on weekends at a job that required him to be a Missouri resident are inconsistent with any stated intent to establish a domicile elsewhere during the first seven months of 1999.  Therefore, Joseph remained domiciled in Missouri for the first seven months of 1999.  


A Missouri domiciliary is a resident unless he maintains no permanent place of abode in this state, maintains a permanent place of abode elsewhere, and spends in the aggregate no more than 30 days of the taxable year in this state.  Joseph maintained a permanent place of abode because he jointly owned a home in Missouri to which he returned on occasion and did maintenance.  Therefore, Joseph remained a Missouri resident from January through July 1999.
  


However, we conclude that after July 1999, Joseph’s actions were consistent with his subjective intent to change his domicile.  Joseph surrendered his Washington County law 

enforcement reserve commission sometime in July 1999 because he could not keep that commission when he was not a Missouri resident, and he was no longer employed in Missouri after that.  Virginia remained in Missouri only because of her illness.  Joseph divided his weekends approximately equally between Texas and Missouri during this period, but he has never been in Missouri for a period of more than four consecutive days since mid-1998.  Joseph returns to Texas between jobs, and Virginia travels to meet him there.  We note that there are other factors to consider, such as driver’s license, vehicle registration, and voter’s registration.  Such information is easily obtainable and capable of objective proof.  Joseph did not change his driver’s license until 2002, and he does not remember when he changed his voter’s registration.  Joseph maintained vehicle registrations in both Texas and Missouri.  However, these factors are not decisive.  Joseph relied on advice from the Texas Department of Public Safety that he did not need to change his driver’s license, and he renewed his Missouri license in 2000 because he was found with an expired license and the Missouri license office told him that he would have to renew the license or get a temporary license.  The legal standard for a change of domicile is presence in a new domicile and present intent to remain there indefinitely and make that location his permanent address.  Mlady, 108 S.W.3d at 14-15.  By the end of July 1999, Joseph had left his Missouri employment, obtained employment elsewhere, and found a place to live in Texas.  Even though he first rented an apartment on a monthly basis and stayed with a friend, he later rented an apartment for a year and then bought a house in Texas.  We must “consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.”  Id.  Joseph’s declarations and acts before, during, and after the period of August through December 1999 are consistent with his stated intent to establish domicile in Texas as of August 1999.  


The Director’s finding that Joseph earned wages in Missouri in 1999 and 2000 is contrary to the facts established through the hearing process in this case.  The Director’s final decision  also reasoned that Joseph had at least two different addresses in Texas, indicating that he had not established permanent residency.  In written argument, the Director agrees that Joseph became a Texas resident at least by August 2000, when he entered into a one-year lease and moved his bulkier belongings to Texas.  The Director argues that prior to that time, Joseph maintained a home in Missouri, returned to Missouri every other weekend, and either had a month-to-month lease or shared an apartment with someone else.  However, the fact that the Lalumondieres did not purchase a home until 2001 does not necessarily refute Joseph’s stated intent to establish residence there earlier, especially considering that Joseph stated, and we have found, that they waited to purchase a home in Texas until they were financially able.  Considering that Joseph’s  wife remained a Missouri resident and they maintained a home here, it is perfectly reasonable that the purchase and maintenance of a house in Texas would not have been financially feasible immediately.  


Joseph was present in a new domicile, and his actions were consistent with his stated intent to remain there indefinitely and make that location his permanent address.  Mlady, 108 S.W.3d at 14-15.  Therefore, we conclude that Joseph established Texas domicile as of August 1999.  


A non-domiciliary may be a resident if he maintains a permanent place of abode in this state and is in this state more than 183 days of the taxable year.  Section 143.101.1.  Because Joseph was in Missouri, at the most, on alternate weekends during 1999 and 2000, he was not in Missouri for more than 183 days of either year.  Therefore, Joseph was not a Missouri resident from August through December 1999, or for calendar year 2000.  Joseph was thus a part-year Missouri resident for 1999 and a non-resident for 2000.  


In making this conclusion, we recognize that statements on the tax forms as to the Lalumondieres’ residency were sometimes inconsistent, even on the same form.  Joseph argues that he did not understand the forms and that one must have a doctorate in Missouri taxation in order to understand the forms.  Our duty to is to remake the Director’s decision based on the record presented.  J.C. Nichols, 796 S.W.2d at 20-21.  Our conclusion that Joseph was a part-year Missouri resident for 1999 and a non-resident for 2000 is based on our resolution of the various statements in the testimony and exhibits.  


We find this case distinguishable from some recent decisions in which this Commission determined that a taxpayer was a Missouri resident.  This case is distinguishable from Mlady, 108 S.W.3d, where the taxpayer traveled to various job sites, his family remained at their home in Missouri, and he did not have a place of abode elsewhere.  In that case, the Missouri Court of Appeals, Western District, affirmed this Commission’s determination that Mlady remained a Missouri resident.  This case is also distinguishable from Richey v. Director of Revenue, No. 01-1452 RI (Mo. Admin. Hearing Comm’n May 13, 2002), where the taxpayer’s family remained in Missouri and the taxpayer returned there on a monthly basis.  In this case, as we have already stated, Virginia remained in Missouri only because of her illness.  Joseph returns to Texas during his breaks between jobs, and Virginia travels to meet him there.  


This case is also distinguishable from Richard v. Director of Revenue, No. 98-3388 RI (Mo. Admin. Hearing Comm’n Nov. 8, 1999).  In that case, the taxpayer had grown up in Missouri, bought a house in Arkansas in 1993 and stayed there during the work week, but returned to Missouri on weekends from 1993 to the beginning of 1996.  Beginning in 1994, he worked on weekends to help run the family business in Missouri.  During 1996, the tax year at issue in that case, he became a travel nurse, accepting temporary assignments in Tennessee throughout that year.  In that case, the Commission stated:  

     To effectuate a change of domicile, “there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent residence.”  Potashnick, 841 S.W.2d at 720.  Under that rule, Richard’s work for the family business in Missouri does not necessarily keep his domicile in Missouri.  On the other hand, Richard’s frequent moves do not necessarily change his domicile to someplace else.  Factors such as where Richard owned property, registered his car, held a driver’s license, or bought insurance weigh in our determination of the issue, but they are not the issue itself.  The issue is whether, by 1996, Richard had decided to remain indefinitely someplace outside of Missouri.  We conclude that he did not.  

     The facts surrounding Richard’s move to Arkansas do not show any intent to remain indefinitely in Arkansas.  His testimony shows no such intent.  On the contrary, he returned to Missouri every week.  

     The facts surrounding Richard’s move to Tennessee do not show any intent to remain indefinitely in Tennessee.  To Richard, one of the advantages of being a travel nurse was the constant change in assignments. . . .  We conclude that Richard remained a Missouri domiciliary through 1996.  

Once again, in contrast to Richard, Joseph’s actions are consistent with his stated intention to establish domicile in Texas, and his wife remained a Missouri resident only due to an unfortunate, unforeseen, severe health problem.  

   
We find the present case more similar to McMillin v. Director of Revenue, No. 01-0072 RI (Mo. Admin. Hearing Comm’n May 16, 2002), where the couple intended to move to Nevada, they purchased a home there, and the husband sold his business in Missouri, but the wife stayed in Missouri due to a situation with their daughter.  Although the Lalumondieres did not purchase a home in Texas until after the tax periods in question, this case is similar to McMillin in that the taxpayers established an intent to establish domicile elsewhere, and one spouse actually moved to another state, but due to unforeseen circumstances, the other spouse remained in Missouri.  We also note that this case involves a situation where the taxpayer works 

jobs in various locations for periods of time.  Returning to Missouri does not necessarily establish continued domicile or residency in such a situation, nor does travel to job sites in other states necessarily indicate that an individual has renounced Missouri domicile or residency.  In this particular case, Joseph has established that Texas became his “home base,” even though he returned to Missouri at times due to his wife’s health condition.  

III.  1999 Missouri Income Tax 


Section 143.051 governs the Missouri tax liability of a part-year resident.  That statute provides: 


1.  An individual who is a resident for only part of his taxable period shall be treated as a nonresident for purposes of sections 143.011 to 143.996.  His Missouri nonresident adjusted gross income (Missouri adjusted gross income [MoAGI] from sources within this state) shall consist of


(1) All items that would have determined his Missouri adjusted gross income if he had a taxable period as a resident consisting solely of the time he was a resident, and


(2) All items that would have determined his Missouri nonresident adjusted gross income if he had a taxable period as a nonresident consisting solely of the time he was not a resident.


2.  An individual described in subsection 1 may determine his tax as if he were a resident for the entire taxable period. 

Under subsection 2, we may determine Joseph’s tax as a resident or as a non-resident, depending on which treatment is most beneficial to him. 


Section 143.041 determines the computation of a non-resident’s Missouri income tax:  

A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  

This statute thus defines a Missouri non-resident’s tax as equal to the following amount:  

Tax if a resident  x (Nonresident MoAGI/All-source MoAGI)

Paradoxically, then, we must first determine Joseph’s tax as if he were a Missouri resident, and then we may apply the ratio of non-resident MoAGI to all-source MoAGI to determine the non-resident tax.  

A.  Tax Determined as if a Missouri Resident


Section 143.011 imposes a tax on the Missouri taxable income of every resident.  Section 143.111 provides:  

The Missouri taxable income of a resident shall be such resident’s Missouri adjusted gross income less: 


(1) Either the Missouri standard deduction or the Missouri itemized deduction; 


(2) The Missouri deduction for personal exemptions; 


(3) The Missouri deduction for dependency exemptions; 


(4) The deduction for federal income taxes provided in section 143.171; and 


(5) The deduction for a self-employed individual’s health insurance costs provided in section 143.113.  

Section 143.121 provides that the MoAGI of a resident shall be his federal adjusted gross income (FAGI), subject to certain modifications that are not proven to be applicable to this case; thus, Missouri may tax the income of its residents regardless of the source from which the income is earned.  Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 462-63, 115 S. Ct. 2214, 2222 (1995); Lloyd v. Director of Revenue, 851 S.W.2d 519, 522 (Mo. banc 1993).  


The Lalumondieres’ amended Missouri return filed August 2, 2001, reports a combined FAGI of $73,739:  $60,808 for Joseph and $12,931 for Virginia.  The Director’s notices accepted these figures.  We agree that the combined FAGI of $73,739 is correct:  

$31,622
Wages from UXB

$10,651
Wages from USA Environmental 

$  2,937
Wages from Washington County sheriff’s office

$15,167
Military pension income

$12,748
Wages from supermarket in Potosi

$204
Interest

$81
Dividends

$329
Gain
$73,739
Total FAGI
 


The various returns, however, were somewhat conflicting as to the allocation of the income between Joseph and Virginia.  The Lalumondieres had a gain of $329.  Joseph did not recall how they earned the gain.  The Lalumondieres also had dividend income of $81.  The original return showed the dividend income as Virginia’s, and Joseph testified to that effect (Tr. at 17), although worksheets to the amended return filed November 26, 2001, showed the income as Joseph’s.  The amended return filed August 2, 2001, is consistent with the allocation of the dividends to Virginia, the allocation of the gain to Joseph, and the division of the interest income between them.  The Director does not dispute this allocation.  The Lalumondieres’ amended return filed August 2, 2001, properly reported the amount of their FAGI; thus, we also accept its allocation of the dividend income as Virginia’s and the gain as Joseph’s, which is consistent with Joseph’s testimony.  Therefore, Joseph’s MoAGI as if a Missouri resident is the wage and retirement income, plus the other items of income allocated to him (the gain and ½ of the interest):  $31,622 + $10,651 + $15,167 + $2,937 + $329  + $102  = $60,808.  


Section 143.124 provides for an exemption for pension income:  


1.  Other provisions of law to the contrary notwithstanding, the total amount of all annuities, pensions, or retirement allowances above the amount of six thousand dollars annually provided by any law of this state, the United States, or any other state to any person except as provided in subsection 4 of this section, shall be subject to tax pursuant to the provisions of this 

chapter, in the same manner, to the same extent and under the same conditions as any other taxable income received by the person receiving it. For purposes of this section, annuity, pension, or retirement allowance shall be defined as an annuity, pension or retirement allowance provided by the United States, this state, any other state or any political subdivision or agency or institution of this or any other state.  For all tax years beginning on or after January 1, 1998, for purposes of this section, annuity, pension or retirement allowance shall be defined to include 401(k) plans, deferred compensation plans, self- employed retirement plans, also known as Keogh plans, annuities from a defined pension plan and individual retirement arrangements, also known as IRAs, as described in the Internal Revenue Code, but not including Roth IRAs, as well as an annuity, pension or retirement allowance provided by the United States, this state, any other state or any political subdivision or agency or institution of this or any other state.  An individual taxpayer shall only be allowed a maximum deduction of six thousand dollars pursuant to this section. Taxpayers filing combined returns shall only be allowed a maximum deduction of six thousand dollars for each taxpayer on the combined return.

*   *   *


3.  For the tax years beginning on or after January 1, 1990, there shall be subtracted from Missouri adjusted gross income, determined pursuant to section 143.121, a maximum of the first six thousand dollars of retirement benefits received by each taxpayer from sources other than privately funded sources, . . . A taxpayer shall be entitled to the maximum exemption provided by this subsection:


(1) If the taxpayer’s filing status is single, head of household or qualifying widow(er) and the taxpayer’s Missouri adjusted gross income is less than twenty-five thousand dollars; or


(2) If the taxpayer’s filing status is married filing combined and their combined Missouri adjusted gross income is less than thirty-two thousand dollars; or


(3) If the taxpayer’s filing status is married filing separately and the taxpayer's Missouri adjusted gross income is less than sixteen thousand dollars.


4.  If a taxpayer’s adjusted gross income exceeds the adjusted gross income ceiling for such taxpayer’s filing status, as 

provided in subdivisions (1) , (2) and (3) of subsection 3 of this section, such taxpayer shall be entitled to an exemption equal to the greater of zero or the maximum exemption provided in subsection 3 of this section reduced by one dollar for every dollar such taxpayer’s income exceeds the ceiling for his or her filing status.

*   *   *


6.  The provisions of subdivisions (1) and (2) of subsection 3 of this section shall apply during all tax years in which the federal Internal Revenue Code provides exemption levels for calculation of the taxability of Social Security benefits that are the same as the levels in subdivisions (1) and (2) of subsection 3 of this section.  If the exemption levels for the calculation of the taxability of Social Security benefits are adjusted by applicable federal law or regulation, the exemption levels in subdivisions (1) and (2) of subsection 3 of this section shall be accordingly adjusted to the same exemption levels.

The exemption levels for the calculation of social security benefits remain at the same levels set forth in § 143.124.3(1) and (2).  26 U.S.C. § 86(c).  The Lalumondieres’ AGI exceeds the $32,000 AGI income ceiling for their filing status.  Therefore, their pension exemption is limited to the greater of zero, or the maximum exemption provided in § 143.124.3 reduced by one dollar for every dollar their income exceeds the ceiling for their filing status.  Section 143.124.4.  Their AGI is more than $6,000 in excess of the ceiling.  Therefore, the Lalumondieres are not entitled to the pension exemption.  


The Director allowed the Lalumondieres’ itemized deductions of $9,917, § 143.141, and a personal exemption of $4,200.  Section 143.151.  The Director also allowed the maximum federal income tax deduction of $10,000.  Section 143.171.2.   Section 143.031.2 provides that the Missouri taxable income of each spouse shall be an amount that is the same proportion of their Missouri combined taxable income as the MoAGI of that spouse bears to their combined MoAGI.  If regarded as a Missouri resident, Joseph had 82% of the combined MoAGI.  The 

combined taxable income is $49,622, computed as follows pursuant to § 143.111:  

$73,739    FAGI

- $9,917    Itemized deductions

- $4,200    Personal exemption

- $10,000  Federal income tax deduction

$49,622     Combined Missouri taxable income  

Joseph’s proportion of the taxable income is 82% of $49,622, or $40,690.  The tax on that amount is $2,216.  Section 143.011.  This is the tax determined as if Joseph were a Missouri resident.  

B.  Tax Determined as if a Non-resident


Joseph’s non-resident MoAGI consists of those items that would have determined his 

MoAGI if he had a taxable period as a resident consisting solely of the time he was a resident, 

plus all items that would have determined his non-resident MoAGI if he had a taxable 

period as a non-resident consisting solely of the time he was a non-resident.  Section 143.051.1.  

1.  MoAGI as if Tax Period from January through July 1999 as Resident


A Missouri resident’s MoAGI consists of the FAGI, subject to certain modifications not 

at issue in this case.  Section 143.121.  Joseph was a Missouri resident from January through July 1999.  During that time, he worked for USA Environmental and the Washington County Sheriff’s office.  He earned $10,651 and $2,937, respectively, from those sources.
  During 1999, he earned $15,167 in military retirement income.  Joseph argues that his military retirement income is not taxable because he was a non-resident.  However, for a part-year 

resident, § 143.051.1 requires that the non-resident MoAGI include those items that would have determined his MoAGI if he had a taxable period as a resident consisting solely of the time he was a resident.  Joseph also argues that one half of the military retirement income should be allocated to Virginia because he is providing support for her.  Joseph does not reference any legal authority for this argument, and it is actually more favorable for the retirement income to be regarded as his income because he is taxed as a part-year resident.  Therefore, the military retirement income was Joseph’s income, and we apportion 7/12 (.58) of that income ($8,797) as MoAGI earned during the time he was a Missouri resident.  We apportion 7/12 of his share of the interest income ($59) and the gain ($191) as MoAGI earned during the time he was a Missouri resident.  Joseph’s MoAGI based on Missouri residency for the period of January through July 1999 is $10,651 + $2,937 + $8,797 + $59 + $191 = $22,635.

2.  Non-resident MoAGI as if Tax Period from August through 

December 1999 as Non-resident


Section 143.181 provides: 


1.  The Missouri nonresident adjusted gross income shall be that part of the nonresident individual’s federal adjusted gross income derived from sources within Missouri, as modified in the same manner as set forth in section 143.121 with respect to resident individuals.  It shall be the sum of:


(1) The net amount of items of income, gain, loss, and deduction entering into his federal adjusted gross income which are derived from or connected with sources in this state including


(a) His distributive share of partnership income and deductions determined under section 143.421, and


(b) His share of estate or trust income and deductions determined under section 143.391, and


(c) His pro rata share of S corporation income and deductions determined under subsection 3 of section 143.471; and


(2) The portion of the modifications described in section 143.121 which relate to income derived from sources in this state, including any modifications attributable to him or her as a partner.


2.  Items of income, gain, loss, and deduction derived from or connected with sources within this state are those items attributable to:


(1) The ownership or disposition of any interest in real or tangible personal property in this state; and


(2) A business, trade, profession, or occupation carried on in this state.


3.  Income from intangible personal property, including annuities, dividends, interest, and gains from the disposition of intangible personal property, shall constitute income derived from sources within this state only to the extent that such income is from property employed in a business, trade, profession, or occupation carried on in this state.


4.  Deductions with respect to capital losses, net long-term capital gains, and net operation losses shall be based solely on income, gains, losses, and deductions derived from sources within this state in the same manner as the corresponding federal deductions under regulations to be prescribed by the director of revenue.


5.  If a business, trade, profession, or occupation is carried on partly within and partly without this state, the items of income and deduction derived from or connected with sources within this state shall be determined by apportionment and allocation under regulations to be prescribed by the director of revenue.


6.  Compensation paid by the United States for service in the armed forces of the United States performed by a nonresident shall not constitute income derived from sources within this state.

From August through December 1999, Joseph had no wage income from Missouri sources.  Section 143.181 gives no guidance in determining whether the military retirement income is from a Missouri source.  The Director does not argue that it is from a Missouri source if Joseph is not a resident, and we conclude that it is not.  Joseph was not a Missouri resident when he received it, and the record does not even show that he had maintained Missouri residency while 

he served in the military.  In Renfro v. Director of Revenue, No. 99-2520 RI (Mo. Admin. Hearing Comm’n March 14, 2000), this Commission regarded military retirement income as earned in the state of residence during the tax period at it issue, and we follow that result here. 


The record does not show whether the Lalumondieres continued to earn interest income from a California account from August through December 1999.  Joseph worked in California from July through October 1999.  The record also does not show the source of the gain.  If the taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles him, "the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  Therefore, we will presume that the interest and gain were from Missouri sources, and we apportion 5/12 (.41) of Joseph’s share of the interest ($42) and 5/12 of the gain ($135), a total of  $177, as non-resident MoAGI for August through December 1999.  

3.  Tax as Non-resident for 1999


As a part-year resident, Joseph’s non-resident MoAGI consists of those items that would have determined his MoAGI if he had a taxable period as a resident consisting solely of the time he was a resident, plus all items that would have determined his non-resident MoAGI if he had a taxable period as a non-resident consisting solely of the time he was a non-resident.  Section 143.051.1.  Therefore, Joseph’s non-resident MoAGI for 1999 is $22,635  + $177 = $22,812.   According to the formula in § 143.041, the non-resident tax is:  

Tax if a resident  x (Nonresident MoAGI/All-source MoAGI)

Applying this formula, Joseph’s tax as a non-resident for 1999 is $2,216  x ($22,812/$60,808)
 = $820.  

C.  Determination of 1999 Missouri Income Tax


As previously stated, because Joseph was a part-year resident for 1999, his tax may be computed as a resident or as a non-resident, whichever is more beneficial to him.  In some cases, treatment as a Missouri resident is beneficial because a Missouri resident is entitled to a credit for income taxes paid to another state.  Section 143.081.  However, Joseph is not entitled to that credit because he received a refund of the $1,569 in withholdings that he paid in California; thus, he did not pay income tax to California or any other state outside Missouri.  Because his liability is less as a non-resident ($820, as opposed to $2,216 as a resident), Joseph’s 1999 Missouri income tax is $820.  


The parties do not dispute that Virginia’s 1999 Missouri income tax, as a resident for the entire year, was $312, and we agree.  The Lalumondieres’ combined tax liability was $1,132 ($312 + $820), but they had withholdings of $324 and paid $321 with their return.  Therefore, they had a deficiency of $487 ($1,132 - $324 - $321) at the time the return was filed, and they owed interest on that amount.  Section 143.731.1.  In briefing, the Director agrees to abate additions to tax.  The Lalumondieres made a payment of $843.02 on July 30, 2001, and of $1,384 on April 18, 2002, which was more than enough to pay their liability.  The Director also offset $48.91 of their refund for 2001 against 1999 income tax.  Their total tax payments were $2,920 ($324 + $321 + $843.02 + $1,384 + $48.91).  Therefore, they overpaid tax by $1,788.93 ($2,920.93 in payments - $1,132 in tax), except that they owed interest on their deficiency from April 17, 2001, through July 30, 2001.  They are entitled to a refund of their overpayment for 1999, plus interest.  Section 143.811.  


The Lalumondieres also received a Hancock refund check of $2, which included $1 for 1999, and Joseph returned the check because he did not wish to concede tax liability as a Missouri resident.  The Director does not dispute the Lalumondieres’ entitlement to this amount, even though the Director states that it is not strictly a refund of income tax, and the Director agrees to return the check to the Lalumondieres either upon their request or this Commission’s order.  Therefore, the Director agrees to pay that amount, although the Director may need to issue a new check that is currently valid.  

IV.  2000 Missouri Income Tax 


For 2000, Joseph was a non-resident; thus, his Missouri income tax is:  

Tax if a resident  x (Nonresident MoAGI/All-source MoAGI)

If Joseph were a Missouri resident, his Missouri adjusted gross income for 2000 would have been $48,133,
 and Virginia’s was $7,841 (a total of $55,974); thus, he had 86% of their adjusted gross income.  The Director allowed itemized deductions of $7,350, a federal income tax deduction of $6,454, and personal exemptions of $4,200.  Section 143.111.  The Lalumondieres’ combined taxable income was $37,970 ($55,974 - $7,350 - $6,454 - $4,200).  Joseph’s proportion of the taxable income was $32,654 (.86 x $37,970).  The Missouri tax on that amount is $1,734.  Section 143.011.  


Joseph’s non-resident MoAGI is that part of his FAGI derived from sources within Missouri.  Section 143.181.1.  For 2000, we consider ½ of the interest income of $237 ($119) as Joseph’s.  That is the only Missouri-source income that Joseph had for 2000.  He had no wages in Missouri, and we do not consider his retirement income as Missouri income because he was a non-resident.  According to the formula in § 143.041, the non-resident tax is:  

Tax if a resident  x (Nonresident MoAGI/All-source MoAGI)


Therefore, Joseph’s non-resident tax for 2000 is:  $1,734  x  ($119/$48,133)
 = $0.  The parties do not dispute that Virginia’s tax for 2000, as a Missouri resident, was $139, and we agree.  The Lalumondieres had withholdings of $1,230 and made an additional payment of $1,443 on April 18, 2002.  The Director already refunded $675.  The Director also offset $48.62 of their refund for 2001 against 2000 income tax.  Therefore, their total payments were $2,046.62 ($1,230 + $1,443 + $48.62 - $675), and their overpayment is $1,907.62 ($2,046.62 - $139), plus interest.  Section 143.811.

V.  Procedural Arguments


Joseph argues that the Director should have had an audit process and that this Commission should investigate the operations and problems in the Department of Revenue.  Joseph also asks that we request that the Missouri Attorney General’s Office conduct a complete audit and investigation of the Department’s operations.  “[A]n administrative agency's authority is limited to that granted by statute.”  Lagares v. Camdenton R-III School Dist., 68 S.W.3d 518, 526 -527 (Mo. App., W.D. 2001).  As to tax matters, this Commission’s authority is limited to deciding appeals from the Director’s decisions.  Section 621.050.1.  We do not have authority to superintend the Director’s procedures, Missouri Health Facilities Review Committee, 700 S.W.2d at 450, or to request that anyone else do so.  


Finally, Joseph asks to be reimbursed for travel and other costs of resolving this issue.  That is not a subject for this proceeding.  Section 536.087.1 allows reimbursement for attorney fees and expenses to a prevailing party in a case before this Commission if the position of the State is not substantially justified.  Similarly, § 136.315.2 provides that this Commission may 

award such fees and expenses to a prevailing party if it finds that the Director’s position was vexatious or not substantially justified.  A petition for attorney fees and expenses is an action separate from the underlying case.  

Summary


Joseph is entitled to a refund of Missouri income tax for 1999 and 2000, plus interest.  


SO ORDERED on September 24, 2003.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The decision was issued to Joseph and his wife, Virginia.  However, as we discuss in more detail herein, the income tax liability of a husband and wife is separate under Missouri law, and the issue in this case is Joseph’s residency.  We address Virginia’s tax in this decision in order to compute the application of the Lalumonideres’ payments to their tax liability.  


	�The record does not show when they moved to Missouri.  





	�Petitioner’s Exhibit 1 states that Joseph worked for the sheriff’s department through June 1999, but he testified that he worked there through July.    





	�Joseph first stated that this occurred in January 2000 (Tr. at 36), but then stated that this occurred in January 1999.  (Tr. at 79-80.)  We find the date of January 1999 more probable because that was just after Joseph had begun his employment with USA Environmental.  





	�The parties do not dispute Virginia’s status as a Missouri resident for 1999 and 2000.  Only Joseph’s residency is at issue in this case.  


	�Joseph testified that he has a trailer in Oklahoma.  (Tr. at 83.)  Exhibit 1 shows an address of “P O BOX 139   APT 397  THACKERVILLE OK  73459-0139.”  


	�Though the return does not show the allocation of income between them, this is consistent with splitting the interest between them, allocating the dividends to Virginia, and allocating the gains to Joseph:  $31,622 wages + $10,651 wages + $15,167 retirement income + $2,937 wages + $102 interest + $329 gain = $60,808 federal adjusted gross income for Joseph, and $12,748 wages + $102 interest + $81 dividends = $12,931 federal adjusted gross income for Virginia.  


	�Joseph believed that he received unemployment compensation sometime in 2002 (Tr. at 46-47), but the Director received the copy of the envelope on November 26, 2001; thus, he must have either received the unemployment compensation or had some communication with the Virginia Department of Labor sometime before that date.  UXB International had corporate offices in Virginia.  


	�Mo. Const. art. 10, § 18.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The record does not show the postmark date for the mailing of the decision.  We assume arguendo that the decision was mailed on or about June 14, 2002, the date of the decision.  


	�Joseph argues that he should be allowed to file an amended return for 1998 because he moved to Texas in that year.  The 1998 tax year is not at issue in this case, as Joseph appealed the final decision for 1999 and 2000.  Further, because we conclude that Joseph was still domiciled in Missouri through July 1999, he was also a Missouri resident in 1998.  


	�We find that the Lalumondieres’ original return (reporting FAGI of $41,686) and the amended return filed on November 26, 2001 (reporting FAGI of $73,454) thus underreported their income.


	�Joseph also worked for UXB International beginning July 19, 1999, but it is impossible to determine from the record how much he earned from that company during July 1999.  However, it is equally unclear what date in July 1999 that Joseph surrendered his Missouri law enforcement reserve commission.   We must make as close an approximation as we can.  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  We have reached an approximation in determining that Joseph was a Missouri resident through the end of July 1999.  However, because the amount that he earned from UXB International in July 1999 is probably minimal, and cannot be determined, we include only the income from USA Environmental and the Washington County Sheriff’s office as his wage income for the period from January through July 1999.  


� .37.  


	�The parties agree on this figure, as reported on the Lalumondieres’ returns.  


	�If we round to 2 decimal places, the resulting fraction is .00.  





	�Because there was no deficiency, no additions to tax are due.  Section 143.751.1.  In briefing, the Director agrees that additions to tax should be abated even if there were a deficiency. 
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