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DECISION
Because we have no jurisdiction to hear this case, we dismiss it.
Procedure

On December 21, 2007, Lake Regional Medical Management, d/b/a Osage Beach Pharmacy (“the Pharmacy”) filed a complaint and a motion for stay.  The Pharmacy argued that the Department of Health and Senior Services (“the Department”), Bureau of Narcotics and Dangerous Drugs (“BNDD”) had refused to issue the Pharmacy a controlled substance registration certificate (“the BNDD registration”).  On December 27, 2007, the Pharmacy filed a motion asking us to issue an order temporarily staying the Department from refusing to issue the BNDD registration until we rule on the motion for stay.  We denied the motion for a temporary stay and ordered the parties to show cause why we have jurisdiction to hear this case.


On January 3, 2008, the Department filed a response to the motion for stay.  On January 4, 2008, the Department filed an answer to the complaint and a motion to dismiss.  On January 7, 2008, the Pharmacy filed suggestions in support of jurisdiction.
Findings of Fact

1. In October of 2007, the Pharmacy submitted an application for the BNDD registration.
2. On November 30, 2007, the Pharmacy’s BNDD registration expired.
3. On November 30, 3007, a BNDD investigator inspected the Pharmacy.  BNDD has requested a meeting with representatives of the Pharmacy, to be held in February of 2008.
4. No decision has been issued denying the Pharmacy’s application for the BNDD registration.

Conclusions of Law
Our jurisdiction comes from the statutes alone.
  Therefore, we have no authority to do anything unless every condition set forth in the statutes is satisfied.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


The parties argue whether the BNDD registration is a continuing license or one that expires by operation of law because this is relevant to whether we can issue a stay.  First, however, we must consider whether the case is properly before us.  The Department argues that we lack jurisdiction because no decision has been issued granting or denying the Pharmacy’s application.  Both statutes that the Pharmacy cites, § 621.045
 and §195.040, require an agency decision that may be appealed to us.

An agency’s failure to act “may constitute a decision denying a claim.”
  In Rees Oil Co. v. Director of Revenue, Rees requested a refund from the Director of Revenue on August 1, 1995.  The Director failed to act on the request for over one year, then transferred the refund request to another agency.
  The court ruled that the Director’s failure to issue a decision was a denial.  We have applied the Rees doctrine in several of our cases.  In Hospital Assoc. Team v. Director of Revenue,
 we determined that the Director’s failure to act on a refund claim from June 27, 2005, to April 6, 2006,
 was a denial of that claim.  In another case, we referenced a prior order concluding that the Director of Revenue’s failure to act on a claim for over one year constituted a decision denying the claim.
  But in Blanchard v. Missouri Bd. of Architects, Prof’l Engineers, Prof’l Land Surveyors & Landscape Architects,
 we found that that there was no denial of an application for relicensure.  Blanchard had applied for relicensure by letter dated March 12, 2005.  By letter dated May 5, 2005, the Board informed Blanchard that it had reviewed his application and requested additional information.  Blanchard did not provide the additional information, but instead filed a complaint with this Commission on June 29, 2005.  We stated, “There has been insufficient time for us to conclude that the Board effectively denied Blanchard’s application for licensure.”


We find that the Blanchard reasoning applies in this case.  The Pharmacy admits:  
(1) that it submitted an application for the BNDD registration in October of 2007;
 (2) that its BNDD registration expired on November 30, 2007; and (3) that the BNDD investigator 
inspected the Pharmacy on November 30, 2007.  The Pharmacy admits that BNDD has requested a meeting with representatives of the Pharmacy, to be held in February of 2008.  The Department argues that offering an opportunity for this informal conference is required by § 195.040.12:
If after first providing the registrant an opportunity for an informal conference, the department of health proposes to deny, suspend, restrict, limit or revoke a registration or refuse a renewal of registration, the department of health shall serve upon the applicant or registrant written notice of the proposed action to be taken on the application or registration.


We understand the Pharmacy’s position that it cannot dispense controlled substances without the BNDD registration.  But there has been insufficient time from the application date and the date the Pharmacy’s BNDD registration expired on November 30, 2007, for us to deem this a denial of the application.  We agree with the Department that there has been no decision denying the Pharmacy’s application that would give us jurisdiction over this case.  Because we lack jurisdiction, we grant the motion to dismiss.

Summary

We grant the motion to dismiss and cancel the hearing.


SO ORDERED on January 25, 2008.
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