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DECISION


Edward D. Lake, D.D.S., is subject to a Medicaid sanction because he did not produce adequate documentation for the services he billed.  We deny him recovery of the amounts withheld from his Medicaid payments.    

Procedure


Lake filed his petition on June 22, 2007.  On November 27, 2007, we convened a hearing on the petition.  Mary J. Lake, with Mary J. Lake, L.C., represented Lake.  Assistant Attorney General Glen D. Webb represented the Missouri Department of Social Services, MO HealthNet Division (“the Department”), formerly known as the Division of Medical Services.  The Department filed the last brief on April 9, 2008.  
Findings of Fact

1. The Department certified Lake to provide dental services in the Medicaid program.  Medicaid provides dental services to beneficiaries by reimbursing providers, certified to participate in Medicaid, to provide such services.  The Department pays reimbursement on claims that it receives from dentists.   
2. Dentists use standardized codes to bill services provided.  Some codes are self-explanatory because they stand for the treatment provided, like prophylaxis, X rays, or a filling.  Other codes are open-ended and signify that the dentist provided treatment, but do not state what the treatment was.  
3. Dentists document the services they provide by contemporaneously making certain records.  Such records describe the services provided.  The absence of such records suggests that the dentist did not provide the service.  
4. According to standard dentistry practice, the codes for services and the supporting documentation are:

	Code
	Service
	Documentation

	99211 
	Office or other outpatient visit for the evaluation and management of an established patient.  Usually presenting problems are minimal.  
	Examination done. 

	99213

	Office or other outpatient visit for the evaluation and management of an established patient, which requires at least two of these three key components:
· An expanded problem focused history;

· An expanded problem focused examination;

· Medical decision making of low complexity.

Presenting problems are of low to moderate severity.
	Problem found,

Problems worsened since last visit, and 
Action needed


Services under code 99213 (“low-to-moderate problems”) pay more than services under code 99211(“minimal problems”).  

5. Minimal problems are the lowest paid service.  Higher payment for low-to-moderate problems requires an explanation of the services that distinguish them from minimal 
problems.  Such explanation does not appear in the code alone.  It requires documentation to show which, of at least two out of three, of the services the dentist provided.  
6. By letter dated February 5, 2007, the Department asked Lake to produce, within ten days of the letter’s issuance, “all . . . supporting documentation” for certain patients.  Lake did not send records required to support payment for low-to-moderate problems, so his documentation supported only minimal problems.  The Department reviewed the documentation supporting Lake’s claims and set forth the results of its review by notice dated May 25, 2007 (“the notice”).  The notice assessed an overpayment of $4,199.50 against Lake based on billing errors.  It lettered the errors A through L.  
7. Error A signified claims billed as low-to-moderate problems, for which documentation supported only minimal problems (“the claims”).  The Department denied the claims in part and sanctioned Lake in the amount of $2,714.  That amount equals the difference between payment for low-to-moderate problems and payment for minimal problems on all the claims.  The Department recovered that amount by withholding it from Lake’s Medicaid payments.  
Conclusions of Law


Lake’s petition appeals the withholding of amounts on the claims.  
I.  Jurisdiction

That matter is within our jurisdiction because any provider of Medicaid services:

whose claim for reimbursement for such services is denied . . . shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.[
]
Because Lake filed the petition, our grounds for denial and sanction must appear in the Department’s answer.
  The answer cites regulations made under the Department’s authority
 to: 

define, establish and implement the policies and procedures necessary to administer payments to providers under the medical assistance program[.
]  
Lake argues that such regulations are arbitrary and capricious.  But the regulations are law.
  Our only way to determine the issues is to apply the law to the facts.
  On all issues, Lake has the burden of proof.
    
II.  Cause for a Sanction
The Department’s regulations allow sanctions for:

[v]iolating any provision of the State Medical Assistance Act or any corresponding rule[.
]
The Department offers two alternative theories, depending on which services Lake provided.  
a.  Coding
If Lake serviced only minimal problems, the Department argues, using the low-to-moderate problems code is within the provisions allowing a sanction for: 


28.  Billing for services through an agent, which were upgraded from those actually ordered, performed; or billing or coding services, either directly or through an agent, in a manner that services are paid for as separate procedures when, in fact, the services were performed concurrently or sequentially and should have been billed or coded as integral components of a total service as prescribed in MO HealthNet policy for payment in a total payment less than the aggregate of the improperly separated services; or billing a higher level of service than is documented in the patient/client record; or unbundling procedure codes;

*   *   *


31.  Failing to take reasonable measures to review claims for payment for accuracy, duplication or other errors caused or committed by employees when the failure allows material errors in billing to occur. This includes failure to review remittance advice statements provided which results in payments which do not correspond with the actual services rendered;

*   *   *


40.  Failure to submit proper diagnosis codes, procedure codes, billing codes regardless to whom the reimbursement is paid and regardless of whom in his/her employ or service produced or submitted the MO HealthNet claim[.
]
Those regulations are not cause for a sanction because Lake used the right code.  

b.  Documentation
If Lake used the right code, the Department argues, he maintained the wrong documentation – minimal problem records for low-to-moderate problems.  In support of that argument, the Department cites its general regulation on Medicaid allowing a sanction for:

Failing to make available, and disclosing to the MO HealthNet agency or its authorized agents, all records relating to services provided . . . .  Services billed to the MO HealthNet agency that are not adequately documented in the patient's medical records or for which there is no record that services were performed shall be considered a violation of this section[;
] 
and its specific regulation on dental benefits:

The enrolled Medicaid dental provider shall agree to keep any records necessary to disclose the extent of services the provider furnishes to recipients. . . .  Fiscal and medical records coincide with and fully document services billed to the Medicaid agency.[
]

Adequate documentation:

means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  Adequate 
medical records are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.[
] 
Also, the Medicaid dental plan requires that:

Fiscal and medical records coincide with and fully document services billed to the Medicaid agency.[
]

Those standards find a more specific expression in provisions that allow a sanction for:

Breaching of the terms of . . . any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO 65109, at its website www.dss.mo.gov/mhd, October 1, 2007.  This rule does not incorporate any subsequent amendments or additions.)[;
]
and:

The Medicaid Dental Manual shall provide the detailed listing of procedure codes and pricing information for services covered by the Missouri Medicaid Dental Program.[
]
Those provisions incorporate the Medicaid manual, which provides that for low-to-moderate problems:

99213  Office or other outpatient visit for the evaluation and management of an established patient, which requires at least two of these three key components:

· An expanded problem focused history;

· An expanded problem focused examination; and
· Medical decision making of low complexity.

Presenting problems are of low to moderate severity.[
]

That code does not, alone, show what services are provided, so some documentation of the services is needed to distinguish them from – and support payment at a higher rate than – minimal problems.  Under that standard, the documentation that Lake sent in response to the Department’s inquiry was inadequate.

c.  Lake’s Arguments


Lake argues that the Department has paid claims on such documentation in the past, but the Department’s past practice does not bind us, or even the Department.


Lake also argues that the Department is requiring a different level of record keeping for low-to-moderate problems than it does for other codes and that it amounts to merely writing out the code’s meaning in longhand.  But the Department showed that some codes are self-explanatory, in that they plainly describe the treatment provided.  The low-to-moderate problems code does not describe the treatment provided.  It is open-ended and requires a statement of the treatment provided.  In any event, Lake shows no authority under which the Department must allow a lower level of documentation for all codes if it allows it for one.  

Lake further argues that we should consider the additional documentation he sent after the notice.  We disagree because the regulations requiring adequate records also require a prompt production of such records: 
Copies of records must be provided upon request of the MO HealthNet agency or its authorized agents, regardless of the media in which they are kept.  Failure to make these records available on a timely basis at the same site at which the services were rendered or at the provider's address of record with the MO HealthNet agency, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction.  Failure to send records, 
which have been requested via mail, within the specified time frame shall constitute a violation of this section and shall be a reason for sanction[.
]
The specific regulation on dental benefits requires: 
Providers must furnish or make the records available for inspection or audit by the Department of Social Services or its representative upon request.  Failure to furnish, reveal or retain adequate documentation for services billed to the Medicaid program, as specified above, is a violation of this regulation.[
]  
Those provisions required Lake to show the Department adequate documentation on request and within the time prescribed.  We conclude that waiting for over 15 weeks, until after notice of a sanction issued, did not meet the regulations’ requirement.
  

Finally, Lake argues that the Department could have changed the code that Lake used to another code that paid more.  On the contrary, Lake is liable for any billing errors from his office because the Department’s regulation provides:

The provider is responsible for all services provided and all claims filed using [the provider’s] Medicaid provider number regardless to whom the reimbursement is paid and regardless of whom in [the provider’s] employ or services produced or submitted the Medicaid claim or both.  The provider is responsible for submitting proper diagnosis codes, procedure codes, and billing codes.[
]

Lake cites no authority requiring the Department to correct his billing for him.  Lake is subject to a sanction.  

III.  Appropriate Sanction


The Department’s regulations provide discretion to impose a variety of sanctions including retroactive denial of claims:
  

(D) Suspension or withholding of payments to a provider;

*   *   *


(F) Recoupment from future provider payments;

*   *   *


(M) Retroactive denial of payments[.
]

Nevertheless, Lake argues that the sanction is inappropriate, because he provided all services billed, so we should restore the withheld amounts to him.  The Department argues that its denial and sanction take that fact into account.  

Relevant factors guiding the exercise of discretion appear in the Department’s regulations:

The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency.  The following factors shall be considered in determining the sanction(s) to be imposed:


1.  Seriousness of the offense(s)--The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program . . . ;


2.  Extent of violations--The state MO HealthNet agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred.  The MO HealthNet agency may calculate an overpayment or impose sanctions under this rule by reviewing records pertaining to all or part of a provider’s MO HealthNet claims.  When records are examined pertaining to part of a provider’s MO HealthNet claims, no random selection process in choosing the claims for review as set forth in 13 CSR 70-3.130 need be utilized by the MO HealthNet agency.  But, if the random selection process is not used, the MO HealthNet agency may not construe violations found in the partial review to be an indication that the extent of the violations in any unreviewed claims would exist to the same or greater extent[.
]
Because our review is de novo,
 Lake’s petition vests us with the Department’s discretion.
  


The Department argues that we should deny the claims, and sanction Lake, to the extent of the documentation’s inadequacy.  We agree with the Department.  Prudent management dictates that any payor must have some assurance that services paid were provided.  Such assurance requires an expense in time and money.  Options range, from greater to lesser expense, from a pre-payment informal hearing to a post-payment records review.  
The Department has chosen the latter option.  It pays the provider more quickly by honoring a facially valid claim, and only asks that, when the Department looks at the provider’s records, standard documentation is present.  If the standard documentation is absent, the Department could seek further assurances, which would cost more public funds.  Or the Department can shift the increased expense from the public to the provider, by denying claims and imposing a sanction, subject to our review.  

Therefore, we agree with the Department and impose a sanction proportionate to the violation.  The violation is missing documentation.  Because Lake’s documentation supports payment for minimal problems, we sanction him and deny any more than payment for minimal problems on the claims.  

Summary

Based on Lake’s billing errors, we deny the claims and do not alter the sanction that the Department imposed.  

SO ORDERED on April 24, 2008.



________________________________



JOHN J. KOPP



Commissioner
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