Before the

Administrative Hearing Commission

State of Missouri

LAKE OF THE OZARKS RETIREMENT 
)

CENTER, INC., d/b/a LAKE OZARK 
)

RETIREMENT CENTER,
)



)



Petitioner,
)




)


vs.

)

No. 04-1145 DH



)

DEPARTMENT OF HEALTH AND
)

SENIOR SERVICES,

)




)



Respondent.
)

DECISION


We grant the application of Lake of the Ozarks Retirement Center, Inc., (“Lake”) for Medicaid certification because Lake has obtained every certificate of need (“CoN”) required under §§ 197.300 to 197.366, RSMo.
  
Procedure


Lake filed its petition on August 24, 2004.  On April 11, 2005, we convened a hearing on the petition.  Thomas D. Vaughn and J. David Bechtold, with Husch & Eppenberger, LLC, represented Lake.  Assistant Attorney General William S. Vanderpool represented the Department of Health and Senior Services (“the Department”).  Lake filed the last written argument on July 5, 2005.  
Findings of Fact

1. Lake is a Missouri corporation in good standing.  It holds a license to operate Lake Ozark Retirement Center (“the facility:) as a 66-bed skilled nursing facility.  The facility is at 200 College Boulevard, Lake Ozark, Camden County, Missouri.

2. Before August 4, 1993, Lake filed an application with the Missouri Health Facilities Review Committee (“MHFRC”) for a CoN.  MHFRC is an agency within the Department that administers the CoN laws.  A CoN or a letter of non-applicability is a requirement for persons planning to develop or offer a new institutional health service.  The purpose of the CoN laws is to control health care costs by restricting the amount of money that providers of new institutional health services spend on such services according to the need for such services.    
3. A provider of new institutional health services may receive payment for such services from a variety of sources including charitable donations and private insurance (private pay) or publicly funded sources like Medicare and Medicaid.  Accepting Medicaid payment does not constitute a new institutional health service.  
4. Lake’s application sought a CoN to provide skilled nursing in 60 beds at the facility (“the 60 beds”).  It based its application in part on the need for private-pay beds, and stated that it would not include Medicaid beds.  On August 4, 1993, MHFRC issued a CoN (“the CoN”)
 to Lake:

On this 4th day of August 1993, to document and commemorate its affirmative finding of need, the Missouri Health Facilities Review Committee has issued a Certificate of Need to Lake of the Ozarks Retirement Center, Inc. to Build a New 60-Bed, Private-Pay, Skilled Nursing Facility. 

MHFRC commends all persons associated with the project for their assistance in the delivery of high-quality, low-cost health care to the people of the State of  Missouri.

August 4, 1993 
Date effective

[signed]
Susan L. Pettit, Acting Chairman, MHFRC

In a separate notice of the issuance of that document, the MHFRC added the following words:

as set forth in the project application numbered 1982 NS per terms incorporated herein with the condition that the facility shall be restricted to private-pay residents.

(Bold added).    
5. In January 2004, Lake filed an application with the Department for Medicaid certification of the 60 beds.  By notice dated March 11, 2004, the Department denied that application because of the private-pay language in the CoN.    
6. Lake applied to MHFRC to delete the private-pay language by application dated April 6, 2004, seeking reissuance of the CoN without the private-pay language, and by application dated April 29, 2004, seeking a letter of non-applicability.  At its May 24, 2004, meeting, MHFRC unanimously decided not to act on either of Lake’s applications, ruling that it had no jurisdiction to make any decision on source of payment.  Also on May 24, 2004, MHFRC issued a letter to Lake.  The letter stated that it had no jurisdiction to make any decision on source of payment.  It also acknowledged the withdrawal, filed on that same date, of Lake’s applications for a letter of non-applicability and for reissuance of the CoN.  
7. By letter dated June 10, 2004, Lake filed an amended application with the Department for Medicaid certification for the 60 beds, this time with MHFRC’s statement that accepting Medicaid payment is not a new institutional health service.  On July 26, 2004, the 
Department again denied that application because of the private-pay language.  On August 13, 2004, the Department denied reconsideration of its decision.   

Conclusions of Law

We have jurisdiction to hear Lake’s petition. 
  We decide its application for Medicaid certification de novo.
  Lake has the burden of proving that we should grant its application.
  We decide whether to grant Medicaid certification by applying existing law to the facts we find.
  The Department’s answer sets forth the grounds for denying Medicaid certification to Lake.
  
I.  The Issue
The parties stipulate that Lake is entitled to Medicaid certification in every respect, except that they dispute the application of § 197.315:  


3.  After October 1, 1980, no state agency charged by statute to license or certify health care facilities shall issue a license to or certify any such facility, or distinct part of such facility, that is developed without obtaining a [CoN].

*   *   *


5.  After October 1, 1980, no agency of state government may appropriate or grant funds to or make payment of any funds to any person or health care facility which has not first obtained every [CoN] required pursuant to sections 197.300 to 197.366.

(Emphasis added.)  Because Lake already has a CoN for 60 skilled care beds, the only issue
 
is whether Lake needs any other CoN.  That issue finds resolution in the plain language of 
§ 197.315.1:

Any person who proposes to develop or offer a new institutional health service within the state must obtain a [CoN] from the [MHFRC] prior to the time such services are offered.  

(Emphasis added.)  The parties agree that accepting Medicaid payment does not constitute a “new institutional health service.”  We agree. 
  

II.  The Department’s Arguments
The conclusion endorsed by both parties, that “new institutional health service” does not include accepting Medicaid payment, entitles Lake to prevail on its application and deprives the Department’s arguments of merit, as follows.    

a.  CoN Required for Accepting Medicaid Payment

The Department argues that Lake needs a CoN under § 197.315.  But because accepting Medicaid payment is not a new institutional health service, Lake is doing nothing that requires a CoN.  Therefore, we must conclude that Lake’s current CoN is the only one “required pursuant to §§ 197.300 to 197.366[,]” under § 197.315. 

b.  CoN Required Without Private Pay Language
The Department argues that Lake’s CoN is inadequate because it has the private-pay language.  But the parties agree that MHFRC had no power to restrict Lake from accepting Medicaid payment because that activity is not a new institutional health service. 
  As Lake phrases it:

It’s our view of it that the [MHFRC], when it added these words to the [CoN], that it did so without any jurisdiction.  It would be almost like they said you have a [CoN] for a 60-bed facility with a red front door.[
] 

We agree with the parties that the private-pay language has no impact on Medicaid certification.  
Like any administrative entity created by statute, MHFRC has only such power as the General Assembly grants it.
  We find no law that imposes, or allows MHFRC to impose, any restriction on Lake using such beds for Medicaid.  On the contrary, the statutes deliberately leave that option open.  Section 197.327.1 shows that the General Assembly understood that the source of payment may differ between projected use, as set forth in a CoN application, and actual use:  
If a facility is granted a [CoN] . . . based on an application stating a need for additional Medicaid beds, such beds shall be used for Medicaid patients and no other.[
]
That statute provides that an applicant who supports a CoN application with the need for Medicaid beds shall not use such beds for private pay.
  But there is no converse provision:  an applicant who supports a CoN application with the need for private-pay beds remains free to use such beds for Medicaid. 
  

Our only power is to apply existing law to the facts we find. 
  No law gives effect to the private-pay language.  Therefore, we have no authority to deny Lake’s application on that basis.  

c.  Arguments Unrelated to the Application’s Merit

The lack of authority for the private-pay language also disposes of the Department’s arguments not related to the merits of Lake’s application.  
The Department argues that the private-pay language is binding because Lake asked for it.  We disagree because Lake could not confer jurisdiction on MHFRC by agreement.
  The Department also argues that the private-pay language controls simply because the time for appealing it has passed.  We disagree because the private-pay language is void for lack of subject matter jurisdiction, not merely erroneous, which means that Lake may raise its challenge “at any time or in any manner.”
  Therefore, we must address Lake’s challenge.  

The Department argues that Lake’s challenge requires a declaration on the CoN’s long-settled terms.  We are not declaring the validity of any provision of law or determining what new institutional health services Lake may develop and offer.  We are doing what the law requires the Department to do – deciding Lake’s application by applying the law to the facts – in the context of a contested case.
  In other words, the issue is not how this decision affects the CoN, it is how the CoN affects this decision.  

d.  Other Authority

Other principles of law also refute the Department’s assumption that the private-pay language controls this decision.  Generally, an administrative decision binds only the parties to it, and it is not precedential authority even for the issuing agency.
  Specifically, the CoN decision and the Medicaid decision determine different issues based on different law and different facts.
  Unlike the scenario governed by § 197.327.1, Lake’s CoN did not determine that there was a need for Medicaid services.  Even if it did, it would not determine whether Lake qualifies for Medicaid certification, which is the issue before us.  
e.  The MHFRC’s Interpretation

MHFRC’s decisions support our reading of the law.  The General Assembly has committed the administration of the CoN statutes to MHFRC.  That designation entitles MHFRC’s interpretation of the CoN statutes to great weight.
   
III.  Conclusion
MHFRC’s lack of authority over Medicaid certification disposes of Lake’s application.  It means that Lake already has the required CoN and that the private-pay language does not add to that requirement.  That conclusion, with the parties’ stipulation that Lake meets all other requirements, entitles Lake to Medicaid certification.  
Summary


We grant Lake’s application for Medicaid certification.  

SO ORDERED on October 21, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Lake also holds a license to operate a residential care facility II in 27 attached apartments, but that part of the facility is not at issue.





	�For Lake’s other six skilled nursing beds, Lake holds a letter of non-applicability issued on January 8, 2003, and a Medicaid certification effective on October 5, 2003, but those six beds are not at issue.


	�Section 208.156.3.  


	�Lederer v. Department of Social Servs., 825 S.W.2d 858, 864 (Mo. App., W.D. 1992).  


	�Section 621.055.1.  


	�State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc, 1982).


	�Regulation 1 CSR 15-3.480(2)(E).


	�The parties also discuss whether Lake was situated similarly to another Medicaid applicant and whether the Department treated the two applicants disparately, but the treatment of another applicant does not determine Lake’s application.  We simply decide Lake’s application by applying existing law to the facts we find.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).    


	�Section 197.305(10) defines new institutional health services, and accepting Medicaid payment is not among them.  


	�The Department’s representative agreed that no MHFRC action affects Medicaid certification.  (Durbin Depo. at 74.)  


	�Tr. at 47.    


	�State ex rel. Missouri Health Care Assoc. v. Missouri Health Facilities Review Comm., 768 S.W.2d 559, 562 (Mo. App., W.D. 1988).    





	�Subsections 2 and 3 of that statute provide for a $100-per-patient, per-day fine for violating subsection 1.





	�We note that this is a matter of statute, not MHFRC’s decision.    





	�One other CoN statute addresses Medicaid:  § 197.357 provides how costs exceeding those projected in a CoN application may be included in Medicaid payment.  It does not limit entry into the Medicaid program.  We find no provision addressing Medicaid in MHFRC’s regulations.  





	�State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc, 1982).


	�Carr v. North Kansas City Beverage Co., 49 S.W.3d 205, 207 (Mo. App., W.D. 2001).  


	�Section 536.100.  In other words, agency action in excess of subject matter jurisdiction gains no force of law by the mere passage of time.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).


	�State ex rel. Pulliam v. Reine, 108 S.W.3d 148, 159-61 (Mo. App., W.D. 2003).


	�State ex rel. Sprint Mo., Inc. v. PSC, 165 S.W.3d 160, 164 (Mo. banc 2005).
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