Before the

Administrative Hearing Commission

State of Missouri

LACLEDE GAS COMPANY,
)



)



Petitioner,
)




)


vs.

)

No. 07-1197 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We deny Laclede Gas Company’s (“Laclede”) sales tax protests.  Laclede is subject to the sales tax on sales of utility services within community improvement districts (“CIDs”).  
Procedure


Laclede filed a complaint on July 10, 2007, challenging the Director of Revenue’s (“the Director”) denial of its sales tax protests for October and November 2006.  We opened the case as Case No. 07-1197 RS.  Laclede filed a complaint on August 22, 2007, challenging the Director’s denial of its sales tax protests for December 2006 through May 2007.  We opened the case as Case No. 07-1459 RS.    


On February 15, 2008, the parties filed a joint stipulation of facts that is applicable to both cases.  On June 27, 2008, we consolidated the two cases and designated the consolidated case as Case No. 07-1197 RS.  David P. Abernathy and Judith L. Garner represent Laclede.  
Legal Counsel Amy Bartolomucci represents the Director.  Laclede filed the last written argument on May 6, 2008.  

Findings of Fact

1. Laclede is a regulated public utility operating pursuant to authority granted in Chapters 386 and 393, RSMo,
 and is a Missouri corporation in good standing with its principal place of business in St. Louis, Missouri.  Laclede is a local natural gas distribution company serving approximately 630,000 customers on the eastern side of the state of Missouri.  
2. Sections 67.1401 through 67.1571, RSMo, are known collectively as the Community Improvement District Act (“CID Act”).  The CID Act was originally enacted in   H.B. 1238 and became effective in the year 2000.  Generally speaking, the CID Act creates districts within participating municipalities for the purpose of revitalizing property and/or promoting the development of business and economic activity.  
3. Pursuant to § 67.1545.1 of the CID Act, a CID may impose district sales and use tax by resolution on all retail sales made in such district.  The tax “may be imposed for any district purpose designated by the district in its ballot of submission to its qualified voters.”  This section of the CID Act, and the consequent ability to levy the aforesaid sales and use tax, was originally applicable only to the City of Kansas City, Missouri.  
4. In 2004, § 67.1545.1 was amended by S.B. 1155 to broaden its use and availability to all cities within the state of Missouri.  
5. The 2006 tax year is the first time Laclede encountered the use and application of sales and use taxes in a CID within its service territory. 
6. Laclede is now a regular provider of utility services to businesses within CIDs.  
7. Since the inception of the original CID in July 2006, there are now approximately seventeen CIDs located in Laclede’s service territory for which the State of Missouri has requested an additional collection of sales and use taxes, and the number of districts and consequent costs to administer the same, continue to increase.  These CIDs were created by approval of the qualified voters within each district.  Some of the districts contain only a single business, while the remainder encompasses several businesses such as Walgreens, Starbucks, Fairfield Inn, and various restaurants.  
8. Pursuant to § 67.1545.1, RSMo Supp. 2007, each of the aforementioned districts is assessing a “sales and use tax on all retail sales made in such district . . . except sales of motor vehicles, trailers, boats or outboard motors and sales to public utilities” (emphasis added).  The tax levied cannot be greater than one percent. 
9. Laclede made inquiry to the Director as to the applicability of § 67.1545.1 to the sale of utility service by Laclede to Laclede’s business customers within a CID.  The Director replied that a literal interpretation requires that any sales by a public utility (such as Laclede) of necessary utility services for use by a business customer within a CID shall be subject to the CID sales and use taxes; however, any sales of goods or services made by these same businesses for use by a public utility are to be exempt from the aforementioned tax.  
10. Currently there are no businesses within any CID providing regular services to Laclede.  
11.  Utility services are subject to sales tax under § 144.020, RSMo Supp. 2007.  The sales tax imposed under § 67.1545 (as interpreted by the Director) is in addition to the sales tax imposed under § 144.020.  
12. Laclede bears an administrative cost in identifying and calculating the taxes due under the Director’s interpretation of the CID Act.  The approximate cost of administering the CID taxes is $1,380 per quarter of a calendar year.  This expense is ultimately passed along to Laclede’s customers as a cost of doing business.  
13.  Pursuant to § 144.140, Laclede retains two percent of all sales taxes it collects to offset its administrative costs.  For the CIDs at issue, the two-percent retention was a total of $49.91 for the months of October 2006 through May 2007.  
14. Laclede paid local sales tax under protest
 for the tax periods October 2006 through May 2007 as follows:  


Period                      Tax


October 2006
$60.56


November 2006
$102.98


December 2006
$152.12


January 2007
$237.22


February 2007
$662.54


March 2007
$262.59


April 2007
$296.12


May 2007
$214.25

Laclede attached written explanations to its sales tax protest payment affidavits stating the reasons why Laclede believes it is not liable for the CID sales tax.  The Director issued final decisions denying the protests.    

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions,
 including the Director’s disallowance of a payment under protest.
  Laclede has the burden to 
prove that it is not subject to sales tax within the CIDs.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

Laclede paid CID sales tax under protest on its sales of utility services within the CIDs.
  Section 67.1545.1, RSMo Supp. 2007, provides: 
Any district formed as a political subdivision may impose by resolution a district sales and use tax on all retail sales made in such district which are subject to taxation pursuant to sections 144.010 to 144.525, RSMo, except sales of motor vehicles, trailers, boats or outboard motors and sales to public utilities.  

(Emphasis added).  Section 67.1545.1, RSMo Supp. 2007, requires the Director to collect any tax adopted pursuant to this section.  

The Director argues a plain language interpretation:  that the “sales to public utilities” only include items that the utilities purchase.  The stipulated facts show that Laclede does not make any purchases of retail services within the CIDs.  
Laclede argues that in order to give effect to the intent of the legislature and make sense of the statute, the statute must also be construed to exclude Laclede’s sales of utility services from the CID sales tax.  Sales of natural gas to consumers are already subject to the state sales tax under § 144.020.1(3).  Laclede also argues that we must examine the whole act to discern its evident purpose, or consider the problem that the statute was enacted to remedy.
  One of the stated purposes of the CID Act is “[t]o support business activity and economic development in the district[.]”
  Laclede argues that there would be no reason to single out “sales to public 
utilities,” as opposed to sales to other business entities, to advance the legislature’s intent in passing the statute.
  Laclede asserts that imposing an additional tax on its customers within the CIDs does not promote the development of business activity and economic development, but rather places a burden of paying an additional tax on the customers within the CIDs.  Laclede further argues that the legislature would not have intended for Laclede to bear the administrative burden that it must bear in accounting for the CID sales tax.  The parties have stipulated as to Laclede’s administrative costs.  

“The primary rule of statutory interpretation is to give effect to legislative intent as reflected in the plain language of the statute.”
  In order to discern the intent of the legislature, we must look to statutory definitions or, if none are provided, the text's “plain and ordinary meaning,” which may be derived from a dictionary.
  We must give meaning to each word, clause, sentence, and section of the statute.
  “The construction of statutes is not to be hyper-technical, but instead is to be reasonable and logical and to give meaning to the statutes.”
  
As a general rule, tax statutes are to be strictly construed in favor of the taxpayer and against the taxing authority.
  Exemptions from taxation are to be strictly construed against the taxpayer, and any doubt is resolved in favor of application of the tax.
  However, a statute should not be so narrowly construed as to defeat the purpose of the legislature.
  

“To” is: 
used as a function word . . . to indicate the receiver of an action or the one for which something is done or exists <spoke ~ his mother> <gives a dollar ~ the man>[
]

Laclede would interpret the exception to apply to sales by public utilities.  “By” means “through the agency or instrumentality of.”
  Laclede argues that this furthers the legislative purpose of encouraging economic development.  However, sales to public utilities are entirely distinct from sales by public utilities.  Because the legislature has used the word “to,” we must use the plain and ordinary meaning of that word.  Where a statute contains no ambiguity, we do not look to any other rule of construction.
  “Effect must be given to the legislative intent from what the legislature said and not from what the legislature may have intended to say or inadvertently failed to say.”
  To accept Laclede’s arguments would require us to change the language of the statute.  This Commission will not ignore the plain meaning of the words chosen by the legislature, as we have no authority to change the law.
 
Laclede also argues that the Tourism Community Enhancement District (“TCED”) Act
 has the same purpose as § 67.1545.1, and that § 67.1545.1 must therefore be construed similarly.  Section 67.1959.1, RSMo Supp. 2007, provides:

The board, by a majority vote, may submit to the residents of such district a tax of not more than one percent on all retail sales, except sales of food as defined in section 144.014, RSMo, sales of new or used motor vehicles, trailers, boats, or other outboard motors, all utilities, telephone and wireless services, and sales of funeral 
services, made within the district which are subject to taxation pursuant to the provisions of sections 144.010 to 144.525, RSMo.  

(Emphasis added).  

 
Section 67.1959.1 provides an exception for “all utilities . . . services” within TCEDs, but § 67.1545.1 provides an exception for CIDs that is limited to “sales to public utilities.”  As we have stated, we cannot change the language of § 67.1545.1.
  

We note that the legislature has passed H.B. 2058, 94th Gen. Assem., which amended 
§ 67.1545.1 to provide an exception to the CID sales tax for “sales to or by public utilities”  (amendment emphasized).  The Governor signed the bill into law on June 11, 2008.
  The new law takes effect on August 28, 2008.
  As we have already stated, we have no authority to change the law.
  We must apply the plain language of the statute in effect at the time the sales occurred.
  
     
We conclude that Laclede is subject to the CID sales tax on its sales of natural gas within the CIDs for the periods at issue.  
The parties stipulated that Laclede paid “local sales taxes” under protest.  Our findings show that there was a one-line entry on some of the protest payment affidavits showing “CDD.”  There is nothing in the record showing what “CDD” is.  Laclede has the burden of proof in this proceeding
 and has chosen to stipulate to the facts.  The CID tax is the only issue that Laclede has addressed in its complaint, written arguments, and the explanations attached to its protest payment affidavits.  Laclede has failed to meet its burden to show that it is not liable for the sales taxes paid under protest.  We deny Laclede’s protests.  
Summary


Laclede is not entitled to a refund of the monies paid under protest.  

SO ORDERED on June 30, 2008.



________________________________



DOUGLAS M. OMMEN 



Commissioner
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